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NOTES OF THE WEEA 








House-breaking 

In his address to the annual meeting of 
the Magistrates’ Association the Lord 
Chief Justice touched upon a variety of 
topics. He expressed the opinion that 
the less serious cases of house-breaking 
and shop-breaking should be triable sum- 
marily, thus sparing magistrates from the 
strain of taking depositions in all these 
cases. 


Magistrates and others have made this 
suggestion on a number of occasions, and 
now that it has this authoritative backing 
it is possible that the first opportunity 
will be taken to promote the necessary 
legislation. Summary trial would of 
course be by consent, and the prosecution 
would have the right to make representa- 
tions for or against summary trial. The 
magistrates would have the right to 
commit to quarter sessions for sentence 
if, after convicting the defendant, they 
found their powers inadequate by reason 
of his character and antecedents. There 
would be a great saving of time in the 
magistrates’ courts, and quarter sessions 
would be relieved of many rather un- 
important cases. 


Exactly how the power to try summar- 
ily would be limited would be one of the 
points to be decided. The value of the 
property would be one factor, but that is 
by no means the only matter to be con- 
sidered. What most people would regard 
as not a serious case of house-breaking 
would be one in which the breaking itself 
was trivial and where little or no property 
was stolen, and where there was no 
evidence of careful planning. There are 
many such offences which are at present 
sent for trial. Probably there is also a 
charge of larceny or attempted larceny. 
Upon this, see our note at p. 671, ante. 


Shop-lifting 

The Lord Chief Justice also made some 
observations on the offence of shop- 
lifting. He expressed some surprise at the 
number of cases in which a sentence of 
imprisonment for this was reduced to a 
fine on appeal by some courts of quarter 
sessions. Lord Goddard disclaimed any 
idea that severe sentences were in them- 
selves a cure for crime, but he suggested 
that where a particular offence was 
prevalent sharp sentences could act as a 
deterrent, and he instanced Post Office 


offences and lead stealings in point. He 
suggested that quarter sessions should not 
interfere with sentences passed by magis- 
trates’ courts more than they could help, 
and said that the Court of Criminal 
Appeal did not reduce sentences today so 
often as they did in the past. The Court 
did not do so simply because they 
thought they would have passed a lighter 
sentence but only on some ground of 
principle or because of new facts which 
were not before the court below. 

As to shop-lifting, there is no doubt 
about its prevalency, but magistrates are 
often perplexed to know what is the 
right course to take. When the offender 
turns out to be a thief with a record it 
is not usually difficult, but often the 
offender is a man or woman of hitherto 
good character whose defence raises 
questions of health calling for investiga- 
tion and inquiry. The result may be that 
the court feels that treatment rather than 
punishment is called for, or that at all 
events the defendant may be spared from 
imprisonment on this occasion. A large 
fine may meet such a case. Where, 
however, the magistrates’ court has felt 
bound to pass a sentence of imprisonment 
the observations of the Lord Chief 
Justice will no doubt be borne in mind 
in future by courts of quarter sessions if 
they are called upon to deal with an 
appeal against sentence. 


The Howard League 

The annual report of the Howard 
League For Penal Reform for the year 
ended June 30 has the merit of containing 
much interesting matter expressed briefly 
and clearly. It is not a report that should 
be skimmed over, because it is well 
worth reading carefully. 


As might be expected the question of 
the abolition of the death penalty has 
been in the forefront of the League’s 
activities, and the Howard League is 
optimistic about the prospects. The 
report notes the increasing interest in the 
question, stimulated by the publicity 
given in the press to the findings of the 
Royal Commission. In the belief that 
capital punishment will be abolished 
before long the League recognizes the 
need for considering the alternatives, and 
at the same time the broader question of 
the treatment and rehabilitation of 
prisoners in general. 
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Prison Reform 


The Howard League has evolved a 
five-point plan which it is hoped might 
succeed in transforming the present 
situation. 

Among the points to be considered is 
that of alternatives to imprisonment in 
certain classes of case, such as those 
imprisoned in respect of arrears under 
maintenance orders and short sentence 
prisoners generally. On this, a memor- 
andum was sent to the Secretary of State. 


The psychopathic offender is always a 
difficult problem and as this report 
observes, if capital punishment is abol- 
ished, the question of special treatment 
for dangerous psychopaths becomes more 
urgent. It is suggested also that a 
considerable number of psychopathic 
offenders should be sent to the East- 
Hubert Psychiatric Institution, since the 
presence of a difficult psychopath in an 
ordinary prison is a constant source of 
tension militating against a more liberal 
regime. 

The division of large local prisons into 
smaller units is advocated, and seems to 
be not impracticable. This would obvi- 
ously permit a more effective system of 
classification and segregation of prisoners. 
There might be some administrative 
difficulties and the committee of the 
Howard League, says the report, intends 
to propose the setting up of a small 
working party to study this problem. 


It has often been said that the ordinary 
discipline officer in a prison is inclined to 
regard his duties as mainly negative and 
custodial. That is not his fault, but is 
probably due to the sharp distinction 
between such officers and those others 
who are more concerned with instruc- 
tion or welfare. The policy of the How- 
ard League is that prison officers should 
be encouraged to take a personal interest 
in individual prisoners, enter into some 
of their problems, have case-conferences 
with governors and medical officers, and 
in short be given a real stake in treatment 
and rehabilitation plans. 


Earnings by prisoners is another 
important matter which has received 
attention. Sanitation is in urgent need of 
improvement but it is satisfactory to see 
from this report that improvement has 
taken place in over 100 prisons. 


Detention centres have provided one 
alternative to imprisonment in the case of 
young offenders. The Howard League 
regards them as still in the experimental 
stage and, rightly or wrongly, looks upon 
them with some misgivings. It would 


prefer that before additional centres and 
further developments take place a more 
constructive regime, including some per- 
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sonal case-work, should be tried at the 
newest centre and results compared with 
the centre at Kidlington. 

The Howard League has continued its 
useful work in the international sphere as 
well as its usual meetings, lectures and 
publications. Beyond all doubt it is 
performing a useful function and it is 
clear that many of its suggestions are 
welcomed by the Prison Commissioners, 
with whom the League is evidently on 
terms of mutual understanding. 


Conditions of Bail 

We read occasionally of cases in which, 
when magistrates allow bail, a condition 
is imposed that the defendant report to 
the police every day. As this has no 
statutory authority behind it, it could not 
be enforced. Special statutory powers 
are. needed to justify the insertion of 
special conditions in a recognizance an 
example being contained in s. 26 (3) of the 
Magistrates’ Courts Act. 1952. 

Judges, unlike magistrates, have in- 
herent powers in such matters, and need 
not rely exclusively on statutory pro- 
visions. 


At the Caernarvonshire Assizes, Sellers, 
J., suspended sentence on a young man 
who had pleaded guilty of sacrilege. An 
employer had come forward and offered 
to take the defendant into his service, and 
the learned Judge said he would take the 
exceptional course of releasing the young 
man on bail to appear at the Chester 
Assizes. In the meantime he was to go 
into this employment, and to report to 
the police on alternate days on his way 
to work. 


Danger from Fireworks 

The Birmingham Post reports the 
prosecution of a shop-keeper in circum- 
stances which ought to be a warning to 
others. Fireworks in an open box under 
the counter exploded and caused a 
blaze. Two firemen were injured in 
overcoming it and damage was estimated 
at £1,500. 


The fine of £5 was a small punish- 
ment compared with the disastrous 
consequences of want of care. This is 
the time of year when tradesmen who sell 
fireworks are warned about safe storage, 
and this incident.should bring home to 
them the necessity of giving heed. 


Police Court or Magistrates’ Court ? 

We print at p. 679, ante, a letter on the 
subject of the police in the magistrates’ 
courts. We certainly do not share Mr. 
Livermore’s opinions on all the matters 
he raises, nor do we think that there are 
many courts in which the police are 
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treated as privileged persons to the 
extent which he suggests. Never-the-less, 
we have the impression, based on what 
we read and hear, that there are stijj 
some magistrates’ courts which are open 
to the criticism that the police appear to 
be in control of the proceedings and are 
in some way connected with the magis. 
tracy. 

It is our belief that magistrates’ 
courts in general are aware of the 
proper relationship between the police 
and the magistrates’ courts and in 
particular that magistrates are increas. 
ingly aware of the fact that they are in 
control of the proceedings of the court. 
Where the right relationship does not 
exist it undoubtedly creates an un- 
favourable impression in the eyes of the 
public, and it is in the interests of the 
police as well as of the courts that such 
an impression should be removed. 


Everybody’s Business 

The idea that the prevention and 
detection of crime are the concern of the 
police alone, is becoming rather less 
prevalent, and members of the public are 
taking a hand instead of adopting the 
attitude that they do not want to be 
mixed up with such things. This is a 
wholesome tendency. 

An example of the way in which the 
public can help was the action of two 
sisters, as related at Brighton quarter 
sessions and reported in the Evening 
Argus. A married woman and her 
young sister were sitting at tea when the 
elder of the two glanced out of the 
window and saw a car pull up opposite. 
They watched and saw a passenger pass 
things to the driver. Then the driver 
threw something out of the window. The 
girl went out and returned with the face 
and works of a watch. Her sister sent 
her out again to telephone to the police. 
As the result the driver of the car was 
arrested and sentenced to three years 
corrective training for breaking and 
entering and stealing jewellery, watches 
and a tape recorder, valued at £287 15s. 
His companion was sentenced to 18 
months on the same charge. Both had 
previous convictions. 


It is everybody’s duty to help as far as 
possible by informing the police of 
incidents that give rise to suspicion. The 
police wiil be grateful, and if it turns out 
that the suspicion was not justified the 
police will not be angry. As the learned 
recorder said in the Brighton case: 
“This is an excellent example of where 
the general public are observant when 
they see anything suspicious happening 
and report it quickly. . . . I hope that its 
a lesson to the general public.” 
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The Reckless Pedestrian 
In The Times, October 18, 1956, is a 
of comments by the president of 
the Pedestrian’s Association for Road 
Safety in which he is said to have de- 
gribed the new Road Traffic Act as “a 
puny little affair with nothing more than 
a feeble growl in it.” 

He welcomed the “ regulation,”” which 
comes into force on November 1, which 
makes it an offence for a pedestrian to 
disregard a direction of a constable in 
yniform engaged in the regulation of 
yhicular traffic. The reform in question 
iscontained in s. 14 of the 1956 Act and 
the president is reported as offering to 
bet that there would not be 100 convic- 
tions under s. 14 during the coming year. 
He added that it would show “ that the 
picture of the reckless pedestrian willing 
to risk his life was completely false.” 


We cannot agree that a small number 
of convictions under s. 14 will necessarily 
show anything of the sort. That section 
deals with the conduct of pedestrians 
only at points at which a policeman in 
uniform is regulating traffic. To begin 
with the fact that to disregard the police- 
man’s signal will, on and after November 
| render the pedestrian liable to a fine 
will be a restraining influence, and again 
there will be far more places at which 
there is no policeman and convictions 
under s. 14 will take no account of 
recklessness by pedestrians in these 
places. We are not concerned to argue 
whether there are or are not a very large 
number of reckless pedestrians, but we do 
consider that the number of convictions 
under s. 14 will not be any reliable guide 
to the number of “jay walkers.” The 
probability, we should think, is that their 
numbers are not very great, self interest 
alone being a fairly compelling reason for 
not trying conclusions with a moving 
vehicle, but we should have thought that 
anyone accustomed to busy traffic in our 
streets at rush hours would have seen 
quite a number of examples of pedes- 
trians, probably with trains or buses to 
catch, making a last minute dash to 
cross a road before the traffic gets really 
moving or dodging, with nice calculation 
of relative speeds, between moving 
Vehicles. It may be that they are the 





self-same people who, as drivers, let in 
the clutch before amber and red turns to 
green and otherwise take chances which 
they should not, or who, as cyclists, 
weave in and out amongst the traffic in 
4 completely bewildering way. The 
important thing is not to try to count 
them but to try to educate and persuade 
them, for their own sakes and for the 
sakes of others not to behave in the 


ways Complained of. 
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Suspension and Revocation of Carriers’ 
Licences 


The Newcastle Journal of October 9, 
1956 reports a warning given by an 
advocate prosecuting on behalf of the 
Traffic Commissioners that on and after 
November 1, 1956, lorry drivers who 
break the law when driving their vehicles 
may make their employers lose their 
carriers’ licences. The reference was to s. 
43 of the Road Traffic Act, 1956, by 
which the grounds on which a licence 
under Part I, Road and Rail Traffic Act, 
1933, may be revoked or suspended are 
to include that the holder of the licence 
or any servant of his has, in relation to 
an authorized vehicle, been convicted of 
contravening or failing to comply with 
any statutory provision relating to 


(a) the maintenance of vehicles in a fit 
and serviceable condition, or 


(6) limits of speed and weight, laden 
or unladen, and the loading of goods 
vehicles, or 


(c) the time for which drivers of such 
vehicles as are regulated by s. 19 of the 
Act of 1930 may remain continuously on 
duty and the hours which they are to 
have for rest, or 


(d) the keeping by holders of licences 
under the said Act of 1933 of records as 
to hours of work, journeys, loads and 
other matters. 


There is, however, a proviso to s. 43 (1) 
which entitles the licence holder to ask 
for a public inquiry and directs that the 
licence shall not be revoked or suspended 
unless the licensing authority is satisfied 
that it should be owing to the frequency 
of such offences, the wilfulness of the 
act leading to the conviction or the 
danger to the public thereby involved. 


By s. 43 (3) of the new Act the matters 
dealt with in (a) to (d) above are no 
longer to be made conditions when a 
carrier’s licence is granted, s. 8 (1) of the 
Road and Rail Traffic Act, 1933, being 
repealed. 


A Lottery Loophole 

In the course of his judgment in the 
case of McKay v. Gillies (1956) The 
Times, October 18, 1956, Mr. Justice 
Hallett said that if the decision at which 
the court had arrived was correct it 
seemed that the section provided a loop- 
hole through which those who provided 
facilities for illegal lotteries might escape, 
but he could find no other function for 
the words and agreed with the conclusion 
of the Lord Chief Justice. 


The section he referred to was s. 22, 
Betting and Lotteries Act, 1934, which 
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makes illegal, in connexion with any 
lottery promoted or proposed to be 
promoted in Great Britain or elsewhere, 
the doing of various acts including the 
printing of any tickets for use in the 
lottery, the possession for sale of tickets 
in the lottery and the distribution of 
tickets in the lottery. :; 


The appellants had been convicted at 
the Clerkenwell magistrates’ court of such 
offences and their appeal to the County 
of London Quarter Sessions had been 
dismissed. The Lord Chief Justice said 
that he was not surprised that the courts 
below felt that it was a case where there 
ought to be convictions, but the High 
Court had come to the conclusion that 
they ought to quash them, although any 
merits might be said to be conspicuously 
absent. 


The point was that the tickets were 
printed so that they could be used by 
anybody promoting a lottery, legal or 
illegal. The lottery promoter bought 
tickets from the appellants in May or 
June, 1955, and these tickets, if used, 
would be appropriate for that lottery, but 
the appellants had printed the tickets 
long before. The words of the section 
referred to tickets printed for use in the 
lottery and these tickets, when printed, 
did not refer to any lottery at all, or to 
any particular proposed lottery. There 
was no evidence, therefore, to support 
the charge relating to printing these 
tickets. In considering the other charge 
the Court was thrown back again to the 
words “ prints any tickets for use in the 
lottery ’’ and the other appeals were also 
allowed. 


It would appear from this case that 
whatever may happen to those actually 
conducting illegal lotteries a way has been 
found by which, unless the law is amend- 
ed, tickets may be printed without the 
printers bringing themselves within the 
provisions of s. 22. 


Learner Drivers and Passengers 


The need to do everything that is 
reasonably possible to reduce the number 
of people killed and injured on the roads 
is as great as ever it was and we think it 
worth while, therefore, to call attention 
to a suggestion reported, in the News 
Chronicle of October 8, to have been 
made by the South Kesteven Road 
Safety Committee. This is that a learner 
driver should be prohibited from carrying 
any passengers other than the qualified 
supervisor driver by whom he must be 
accompanied. We realize that such a 
proposal would probably be very unpop- 
ular with many people, but we think it 
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should be considered on its merits. It 
occurs to us that the most important 
single factor is the extent to which, 
according to police statistics, learner 
drivers are involved in accidents. If 
there is any evidence to show that, 
proportionally, they are more accident 
prone than qualified drivers there is some 
ground for considering whether it is 
right to allow them to endanger other 
people by carrying passengers. 


Most accidents, other than very trivial 
ones, in which a motor vehicle is in- 
volved are a potential source of death or 
injury to those travelling in the vehicle, 
as well as to other road users. Those 
who wish to learn to drive a motor 
vehicle ought not to consider it a hard- 
ship, whilst they are learning, not to be 
allowed to add to their responsibilities 
by carrying passengers. But, as we have 
said, it all depends on whether there is 
any evidence to show that learner drivers 
are more accident prone than experienced 
drivers. 


Road Casualties 


It is easy, with the appalling figures of 
road casualties in mind, to overlook the 
fact that one main cause of the increase 
is the vast addition to the number of 
vehicles using the roads. It was stated at 
the 1956 National Safety Congress that 
the number of deaths per 100,000 vehicles 
on the road had fallen from 31 in 1934 to 
nine in 1955. This fact does not mini- 
mize the seriousness of the figures put 
forward at that same Congress by Sir 
Howard Roberts who estimated, that 
total road casualties in 1956 would 
amount to 275,000 including 5,750 
deaths. We repeat what we, and others, 
have said before, that only the exercise 
of constant care, patience and good 
manners by ai/ road users can really do 
anything to reduce these figures. The 
courts should do their share by dealing 
adequately, not forgetting disqualifica- 
tion, with bad drivers who are convicted 
before them. 


The Minister of Transport has claimed 
that the ‘“‘ Mind that Child” campaign, 
started early in September, has produced 
encouraging results in that provisional 
figures showed a reduction, for the first 
month, of 611 in casualties, or 12-5 per 
cent., on those for September, 1955. 
Nevertheless, 63 children were killed. It 
is true that in September last year the 
number was 70, but 63 is far too high. 
Children can be trained and taught how 
to behave on the roads, but some are too 
young to appreciate the lessons and all 
children, at times, are impulsive and act 
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without due thought for the consequences. 
Drivers and other road users must, so 
far as is humanly possible, be prepared, 
on such occasions, to think for the 
children and so to avoid adding to the 
number of child victims. It is not much 
to ask. 


Certified Driving Instructors 


We read in the Manchester Guardian of 
October 11 that only four out of more 
than 1,000 delegates at the National 
Safety Congress in London voted against 
a proposal that driving instructors who 
fail to reach a certain standard should be 
banned. The proposal was moved by a 
superintendent of the Glamorgan Con- 
stabulary, and it suggested that driving 
instructors should be required to reach 
a standard of competence laid down by 
the Ministry of Transport or some other 
official body. 

Two things occur to us in considering 
this proposal. The first is that it would 
seem, as expressed, to apply not only to 
those running driving schools for profit 
but also to the father teaching his son to 
drive, or the husband teaching his wife 
(always a risky proceeding!). It may be 
that as the proposal began with a refer- 
ence to incompetent persons setting up 
motor-driving schools it was intended to 
apply only to those seeking to teach for 
payment. The other matter is that to 
implement the proposal it would be 
necessary to ensure that there were an 
adequate number of persons qualified to 
test the instructors, and to certify them as 
suitable teachers. This seems to us to 
require something much more elaborate 
than the present arrangements for driving 
tests because a person may be a competent 
driver but a hopeless instructor. Our 
conclusion is that although this proposal 
may be superficially an attractive one it 
would need a great deal of consideration 
before it could be said that its adoption 
was either desirable or justifiable as a 
matter for legislation. It was mentioned, 
however, that the Royal Automobile 
Club has a scheme for the registration of 
approved driving instructors. It may 
well be that if reputable bodies of this 
kind are prepared, as it were, to certify 
instructors, reliable driving schools can 
advertise that they employ only instruct- 
ors so certified and the public can 
descriminate between the reliable and the 
unreliable schools. We do not want 
more legislation unless the need for it is 
clear beyond dispute. 


The Proposed Amendment of the Rent Acts 

The recent statement by the Minister of 
Housing and Local Government makes 
clear that the Government intend to 
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initiate legislation amending the Ren 
Restriction Acts and providing for ap 
important measure of de-control. 


This legislation will presumably be 
referred to in the Queen’s speech and 
we may expect to see the detailed pro. 
posals early in the next Session of Parlia- 
ment which starts on November 6 next. 


The Minister has only given public 
indication of the bare outlines of the 
proposals. There can, however, be no 
mistaking their substantial nature. 


There are about 13 million houses jp 
England and Wales of which nearly 10 
million come within the purview of the 
Rent Restriction Acts and about five 
million of this latter total are owner. 
occupied. 


In his speech Mr. Duncan Sandys 
foreshadowed the progressive abolition of 
the whole system of rent control. 


Amongst the measures envisaged to 
effect this process are included the de- 
control of (a) the five million owner- 
occupied houses; (5) houses now let as 
and when they become vacant; and (c)a 
proportion of the higher valued houses. 
It is also intended that new rent ceilings 
shall be fixed for certain categories of 
houses although the tenants will be 
protected in security of tenure. 


The Minister expressed the opinion 
that this measure was overdue because 
the main body of houses were let at 
controlled rents which “*. . . were totally 
unrelated to the present value of money, 
to the present level of earnings and to 
the present cost of repairs, and they even 
bore little relation to one another . . .” 


It will be remembered that on June 25 
last the Opposition published their pro- 
posals for the public ownership of rent- 
controlled tenanted houses in their policy 
statement “* Houses of the Future.” This 
involved the taking over by local author- 
ities of some six million houses leaving 
in public ownership eight million of the 
14 million houses and flats in the country. 
The majority of the rest would be owner 
occupied. The proposals also involved 
reduced rates of borrowing interest for 
housing purposes and if’ necessary the 
assistance of subsidies. As a basis of 
compensation it was suggested that the 
value of houses to be acquired should be 
that of the property as an investmenl 
with a rent controlled tenant in possts- 
sion. Account was to be taken of the 
net income obtainable by the landlord, 
the condition of the property, and its 
probable length of life if it remained it 
private hands. 
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Accommodation for Mental Defectives 


In his foreword to the report of his 
department for 1955 the Minister of 
Health refers at some length to the 
recommendations of the Guillebaud 
Committee appointed in 1953 to inquire 
into the cost of the National Health 
Service, and reminds his readers that 
although the Government cannot at 
present, in view of the economic situation, 
undertake any additional financial com- 
mitments in respect of the National 
Health Service, there will be no pruning 
of the increased hospital capital expendi- 
ture already announced for the period 
1956-58. 


Members of local authorities and their 
officers will have read this pronouncement 
with interest because a number of them 
have had to shoulder the financial burden 
of providing accommodation and care 
for defectives who should have been in 
institutions: the courts also are familiar 
with the problems arising from lack of 
accommodation. 


The Ministry Report states that at the 
end of 1955 there were 51,334 patients in 
residence, excluding those on licence, and 
this amounted to overcrowding of 8-3 per 
cent. At the end of the year there was 
practically no reduction in the numbers of 
mental defectives on the waiting lists for 
hospitals as compared with the previous 
year, the respective numbers being 6,909 
and 7,033. We are told that more than 
half of these are urgent cases. 
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It is suggested in the report that in the 
early years of the Health Service there 
may have been a tendency on the part of 
hospital boards to allocate to the mental 
and mental deficiency hospitals a smaller 
proportion than was reasonable of the 
capital allotted to them. More recently 
the boards have “ been encouraged ”’ to 
devote a higher proportion of normal 
capital allocations to the mental and 
mental deficiency hospitals and in ad- 
dition special additional allocations have 
been made from central resources to 
remedy the more acute bed shortages. 
The report shows that in the period 
1948-1954 total capital expenditure of the 
boards was £40 million of which 20 
per cent. Was spent on mental and mental 
deficiency hospitals: in the year 1954-55 
the percentage had risen to 30. In the 
first period the percentages of total 
capital expenditure spent for mental 
health varied from 33 in the Oxford 
region to 15-5 in the South East Metro- 
politan: in 1954-55 Oxford allocated 52 
per cent. which was again the highest and 
the Manchester region with anallocation of 
16 per cent. was lowest. A number of the 
factors influencing these results will be 
well known to our readers. 


The recent Ministry memorandum on 
the mental hospital building programme 
for 1956-59 indicates that the Minister 
will continue his procedure of the central 
financing of certain projects as in 
1956-57 and 1957-58. 
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But of course even when buildings are 
available it has not always been possible 
to find staff to run them. . At the end of 
1955 staff shortages accounted for bed 
space for 913 beds in mental hospitals 
and 1,273 in mental deficiency hospitals 
being out of use. Various expedients 
have been tried to overcome this difficulty 
and while at the year end the number of 
nurses remained at practically the same 
figure as in the previous year there were 
useful increases in the number of nursing 
assistants. 


The real dangers of leaving certain 
mental patients without proper super- 
vision and care are only too well known: 
a recent example is given in the Police 
Review of October 5 last, referring to a 
case at Bootle. ‘“* The chief constable 
feels it is deplorable in the year 1956 that 
it should be necessary to wait until a 
man commits a crime before appropriate 
steps can be taken to protect the public - 
from him.’’ This protest was made to 
Bootle magistrates during the prosecution 
of a man for wounding a seven year old 
boy, the court being told that the de- 
fendant was a mental defective who had 
been waiting since 1943 for a vacancy in 
an institution. 


For reasons of this kind we earnestly 
hope that the schemes for providing 
additional beds “ during the next few 
years ”’ will be regarded as matters of the 
greatest urgency and that efforts to over- 
come the staff shortage will also be 
successful. 


THE LEGAL AID SCHEME 


By GR4EME FINLAY M.P., Barrister-at-Law 


A member of the local Committee No. 3 Southern Area (H.Q.) Reading. 


The Lord Chancellor has studied the Fourth Report of the 
Select Committee on Legal Aid which was ordered by the House 
of Commons to be printed on February 29, 1956. He has also 


We publish below the material statistics which include those 
of successful assisted litigants for the most recent year 1955-56. 





made certain observations upon the recommendations formu- 


lated by the committee. 


These appear in a Second Special Report from the Select 


Committee on Estimates ordered by the House of Commons to 


be printed on July 25, 1956. 


Court: 


The first and most important point is that the Lord Chancellor 


welcomes the Select Committee’s conclusions that in general the 
scheme is well-run and that proper regard is shown for economy. 

Amongst the detailed observations by the Lord Chancellor on 
the committee’s recommendation appear the following:— 

The committee thought that if a fall similar to that between 
1953-54 and 1954-55, occurs in the percentage of successful 
assisted persons cases during the financial year 1955-56, a 
thorough review of the scheme should be undertaken by the 
Lord Chancellor’s office and the Legal Aid Committee of the 
Law Society to establish the reasons for the fall and to explain 


them to the public (para. 56). 


Percentage of successful assisted 
| litigants (including settlements as 








Court of Appeal 
Chancery Division 


P.D. & A. (Divorce) 
P.D. & A. (Others) 


Divisional Court 
(P.D. & A.) 


Overall Averages 


Queen’s Bench Division 


Divisional Court (Q.B.D.) | 50 63 74 49 


successes). 
| 1951 | 1952 | 1953 | 1954 1955 
| -52| -53| -S4 | 5-1 35 


54 | 53 | 53 | 48 | 57 
| 82 | 89 | 82 | 75 | 77 
| 89 | 86 | 87 | 83 | 81 
94 | 93 | 92 | 89 | 88 
vi? i i &i1 2 





55 | 6 | 62 | 63 65 





93 92 91 87 86 
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We also publish statistics for the same period which exclude 
settlements :-— 























Percentage of successful assisted 
litigants (Excluding settlements). 
Court: 
1951 | 1952 | 1953 | 1954 | 1955 
-52| -53| -54| -55| -56 
Court of Appeal os 51 53 52 47 56 
Chancery Division 70 80 71 63 od 
Queen’s Bench Division 73 71 74 70 69 
P.D. & A. (Divorce) 94 | 93 92 89 88 
P.D. & A. (Others) . 83 | 89 87 75 80 
Divisional Court (Q.B.D.) | 50 | 62 70 48 65 
Divisional Court | 
(P.D. & A.) 55 | 62 61 62 64 
Overall Averages .. | 68 | 69 | 71 | 67 | 67 
(omitting divorce | 
proceedings). 











On these figures the Lord Chancellor favourably comments 
on the new system whereby applications for legal aid in Appellate 
Courts are considered by the Area Committees instead of by the 
Certifying Committees. The figures for the Court of Appeal and 
for the Divisional Courts of the Queen’s Bench Division and 
the Probate Divorce and Admiralty Division show a marked 
improvement. Bearing in mind, however, that the bulk of the 
assisted cases are in the Queen’s Bench Division and in matri- 
monial causes he notes that there the percentage of successful 
proceedings has continued to decline although the rate of fall 
is not so great as in the previous year. 


. Although, therefore, the situation is not so serious as that 
stipulated for by the Select Committee in their recommendations, 
the Lord Chancellor has thought it right to have the trends 
inquired into through the Judges and their officers as well as by 
the Law Society. In due course he will have the results of this 
Advisory Committee inquiry published. 


Recommendation (2) of the Select Committee was that the 
Divorce Department should be abolished if it became evident 
that no substantial savings were being made per case handled 
(para. 62). 

The Lord Chancellor agrees with this recommendation. Since 
the Select Committee reported, however, the Divorce Department 
have been advised by the Organisation and Methods Division of 
the Treasury that they should be able to make considerable 
savings per case, compared with the cost when conducted by 
private solicitors and this even though in the year 1955-56 there 
has been a further substantial drop in the number of cases 
handled by the department. (This has, it is instructive to note, 
only resulted in the reduction of the average saving per case 
from about £30 to about £27). 


Recommendation (4) of the Select Committee was that the 
use of emergency certificates should be kept to an absolute 
minimum (para. 70). 

The Lord Chancellor agrees with this recommendation, the 
force of which is apparent because of the difficulty of recovering 
costs if it is discovered that the facts do not justify a full legal 
aid certificate being issued. 

The Lord Chancellor notes that the number of applications 
for these is decreasing (2,099 in 1955-56 compared with 2,496 
in 1954-55) and that there has also been a reduction in the 
granting of these (44 per cent. compared with 46 per cent.) 
during the same periods. 
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The fifth recommendation of the Select Committee sugges, 
the early implementation of s. 5 of the Act (para. 77). The 
Lord Chancellor is considering this matter. The advantages of ; 
5 (which provides for legal aid in matters not involving litigs. 
tion) which impressed the Select Committee were that it woul 
help the work of certifying committees and prevent many case 
coming forward at all. In the long run they would involve q 
net economy. 


Under the section solicitors would be paid for the work done 
in helping an applicant prepare an application for legal aid, even 
if the application failed. The Select Committees attached great 
importance to a procedure which would enable solicitors to 
handle cases from the earliest stages and which would achieye 
economy by enabling the certifying committees to have 
better appreciation of the facts. 


Recommendation 6 (para. 80) suggested that only limited 
certificates should be issued in all cases where facts are jp 
doubt. 


In the Lord Chancellor’s opinion limited certificates should 
be issued whenever a committee, while satisfied on the facts 
disclosed by the applicant that there are reasonable grounds for 
granting legal aid for steps preliminary to proceedings or the 
interlocutory matters, are in doubt whether the applicant has 
shown reasonable grounds, either for the proceedings them- 
selves or for a grant of legal aid beyond the interlocutory stage. 
He has passed his views to the Law Society. 


A thoroughly practical proposal is contained in Recommené- 
ation 7 of the Select Committee (para. 83) that an appropriate 
procedure should be devised to enable the area committe 
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concerned with the plaintiff’s certificate to be made aware of 
the aided dependant’s means, as discovered by the National 
Assistance Board in actions for damages where both parties are 
aided. Obviously the poverty of the dependant can render 
litigation barren and this disadvantage applies most forcibly 
when both parties are legally aided. 


Words of caution appear in recommendation (8) that greater 
care should be exercised by certifying committees in issuing 
certificates to plaintiffs in actions for damages where the 
defendant’s means are not likely to be adequate (para. 84). 


The Select Committee took the view that some aided cases 





should never have been started at all having regard to this lack 
of fruitful prospects and that these tended to bring the Legal 
Aid scheme into disrepute. It had been suggested to them that 
poor defendants might come into money but they thought that 
these possibilities were rather remote! 


Recommendation (9) suggests that the attention of thos 
concerned should be drawn to the possibilities of awarding costs 
against assisted persons and to the provisions of s. 2 (2) (¢ 0 
the Act (para. 108). 


The Select Committee concluded that the exercise of thes 
provisos might have a considerable effect in encouraging settle 
ments, discouraging fruitless and unmeritorious litigation and 
shortening protracted cases. In particular they hoped tha 
Judges would see whether it was possible to award costs agaills 
an unsuccessful aided plaintiff where the defendant is not a mal 
or a party of substance. The powers recited above enabk 
litigious obstinacy to be penalized. 

The Chief Taxing Master informed the sub-committee thi 
assisted cases are, in general, conducted on no more extravagall 
lines than other litigation, but that there is a rather grealtt 
tendency for counsel to be employed, in assisted cases, to advit 
and to settle documents. This evidence led the Select Committe 







“but the 
to.” Iti 
eulogies, 
cent. of t 
exercisins 
work, ar 
Deficienc 
He pas 
Control t 
law—evel 
control b 
sary with 
the two-fi 
diction, t 
different f 
The appec 
by way of 
and can a 
do not he 
below. F 
findings o 
prosecuto! 
are called, 
finding of 
of fact un! 
Lord G 
raise quite 
that quart 
passed by | 
if they de 
explicit re 
small geog 
conditions 
audience o 
rep 


lifting cas 





OL. 


5 Of s, 
itiga- 
vould 


Ive a 


done 
, even 


TS to 
Ave a 


mited 
re in 


hould 


ds for 
or the 
it has 
them- 
stage. 


nend- 
priate 
Mitte 
re of 
tional 
es are 
ender 


rcibly | 


reater 
e the 
4). 

s lack 


n that 
it that 


z costs 
(e) of 


mn and 










JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, NOVEMBER 3, 1956 691 


CXX 





Recommendation (3) deals with the way in which the heads 
of Estimates for the scheme are presented. 

Recommendations (11) and (12) deal with the expedition of 
taxation and the representation of the Legal Aid Fund at 


to recommend (10) that the Law Society should take steps to 
inform solicitors who act for assisted clients of the need to 
employ counsel only where necessary (para. 111). The Lord 
Chancellor is asking the Law Society to carry out this recom- 








mendation. 


taxation respectively. 


THE L.C.J. AND THE MAGISTRATES 


By Tue REV. W. J. BOLT, B.A., LL.M. 


Pressmen who attended in the hope of firework-displays and 
fulminations, when Lord Goddard addressed the Annual General 
Meeting of the Magistrates’ Association, went away empty- 
handed and perhaps disappointed. The headlines of popular 
newspapers Sometimes banner him as pouring vials of wrath and 
condemnation upon the trembling tribunals in provincial areas, 
but his charge in the Great Hall of Lincoln’s Inn exhibited a 
totally different demeanour. 


Those who study his judgments closely, appreciate his great 
worth. He is a great lawyer, and, moreover, has kept abreast 
of the new attitude to criminal law and crime which we call 
criminology. On this occasion, no one could have been more 
benign towards the great unpaid. He sat like a venerable 
pontiff dispensing (but not ex cathedra) the riches of his wisdom 
to a legion of neophytes. 


He began by saying it was nearly the seventieth meeting of 
magistrates he had addressed in his 11 years of office. Much 
of what he had to say, they would probably have heard before, 
“but there is a door at the end, and you can go out if you want 
to.” It is a pity that no daily newspaper reported his opening 
eulogies, repeating that the magistrates deal with over 90 per 
cent. of the country’s criminal and quasi-criminal work, besides 
exercising a wide jurisdiction in licensing and matrimonial 
work, and under the Childrens’ Acts, Lunacy and Mental 
Deficiency Acts. 


He passed at once to a survey of their more urgent problems. 
Control by superior courts was a necessity in standardizing the 
law—even the 26 Judges of the High Court were subject to 
control by appeal, and this supervision ought to be more neces- 
sary with the many courts staffed by amateurs. He described 
the two-fold classification of appeals from the summary juris- 
diction, to quarter sessions, and to the High Court, and the 
different factors by which they are conditioned and distinguished. 
The appeal to quarter sessions has this unique characteristic—it is 
by way of a re-hearing. This tribunal hears all the evidence again, 
and can also hear fresh evidence. Most other courts of appeal 
do not hear witnesses, but take the evidence given in the court 
below. For that reason, courts of appeal rarely interfere with 
findings of fact. In contrast, in the quarter sessions, it is the 
prosecutor who starts. The original, and often new, witnesses 
are called, and the court is free to reach a new and independent 
finding of facts. Civil courts are reluctant to reverse a finding 
of fact unless they are overwhelmingly convinced it was wrong. 


Lord Goddard next showed that appeals against sentence 
taise quite different questions. He laid it down as a good rule 
that quarter sessions should not interfere with the sentences 
passed by magistrates’ courts except for very good reasons; and, 
if they decide to make a reduction of sentence, should give 
explicit reasons. The magistrates’ court adjudicates over a 
small geographical region and may be presumed to know its 
conditions and criminal proclivities—his lordship warned the 
audience of the perennial danger of basing an opinion on a short 
formal report. To him, it was surprising how frequently shop- 
lifting cases are often interfered with by courts of quarter 





sessions, and the sentence of imprisonment altered to a fine. 
He affirmed that West-end shops lose more than a million 
pounds’ worth of goods yearly, by shop-lifting. Not that he 
thought that heavy sentences should be given on every possible 
occasion—he did not regard heavy: sentences as a cure for crime, 
but he was certain that sharp sentences have a marked effect on 
stopping crime. In support of this tenet, he drew two illustra- 
tions from his own experience. 


The last war had been followed by a wave of frauds on the 
Post Office, by forged signatures and faked entries. These 
frauds became so extensive that the Post Office thought it must 
put some limitation on the amount which could be withdrawn 
on demand. The Court of Criminal Appeal had laid down that 
the minimum sentence on such convictions must be three years 
penal servitude. Soon the bulk of such cases fell in a remarkable 
degree. 


Then he remembered an epidemic of lead-stealing from 
buildings, in years when that commodity was scarce. The 
Judges began to impose heavier sentences for this particular 
offence, and—in consequence as he claimed—the number of 
instances fell. 


So Lord Goddard said to his hearers, “ If any form of crime 
becomes prevalent in your district, harden your hearts.” 


He thought that at one time the Court of Criminal Appeal 
had been too prone to reduce sentences imposed by courts of 
quarter sessions—it has since become loth to do so except on 
some ground of principle, or on the production of facts not shown 
to the court below. ‘‘ We never decrease sentences merely 
because we think we ourselves should not have imposed so 
much if we had been in the court below.” He advised courts 
of quarter sessions not to substitute a fine for a sentence of 
imprisonment unless they have notice of some fact which alters 
the circumstances. 


His lordship next proceeded to expound the procedure of 
appeal by way of special case. Judges are bound by the facts 
which the magistrates state they have found. He thought it 
remarkable how often the High Court must interfere with the 
misuse of this procedure—appeal by way of special case is 
invoked when it is only an appeal on a matter of fact and the 
hearing ought to have been sent to quarter sessions. Magis- 
trates should understand that the High Court can review a case 
only on grounds of law. Once the magistrates have found the 
facts, the High Court cannot go outside them, so magistrates 
should always state their findings of fact clearly, with the con- 
clusions they have reached. The ultimate responsibility is with 
the magistrates. The Judges do not go behind the facts unless 
there is a fact on which the magistrates have not given a finding. 


Lord Goddard said that he himself is always loth to send a 
case back to the magistrates. Usually it returns to them so 
long afterwards that they have forgotten the facts. He claimed 
that he had done his best to shorten the list of cases awaiting 
the Divisional Court so that, if cases must go back to the magis- 
trates, the process could be completed in a reasonable time. 
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He affigmed that the High Court does not look outside the 
findings, unless the Case Stated by the magistrates sets out evi- 
dence on which it is doubtful that a finding could be reached. 
And he recommended them to make more use of the very useful 
Review of Justices’ Decisions Act, 1872. This enables them, if 
their decision is challenged by mandamus, to put on affidavit 
their reasons for the decision they have reached, as fully as they 
like. The affidavit can be filed without stamp and without fee; 
the High Court then has before it, not only the affidavits of the 
party opposing the decision, but the magistrates’ justification of 
it. He had often found magistrates instructing counsel, out of 
fear, and at their own expense. If magistrates do instruct 
counsel and oppose the application, the magistrates become 
parties to litigation, and may find themselves liable in costs. So 
he urged them to take advantage of this Act, although he 
had known it used only once in his 11 years of office. “If 
certiorari or mandamus is sued out against your bench, this Act 
enables you to put your reasons before the High Court.” 


He urged magistrates always to keep clear the distinction 
between matters of mitigation and matters of defence. Often 
the police lay a prosecution for a good reason, to show that a 
particular act is a criminal offence, and the magistrates regard it 
as a suitable case for mitigation, and dismiss the information. 
Here, the magistrates should hear the case, record a conviction, 
and either impose a light penalty or grant an absolute discharge. 
The Criminal Justice Act, 1948, gave the benches wide powers; 
but under the Summary Jurisdiction Act, 1879, magistrates had 
been able to dispense with a penalty if they found mitigating 
circumstances—although the High Court had decided in some 
cases that the accused should not have been allowed to go without 
penalty. 


His lordship commented next on a case where the chairman 
of quarter sessions had made strong remarks about the report 
of a probation officer. The latter had stated his opinion that 
there was no course of action to be taken with a particular 
defendant except a sentence of imprisonment. The chairman had 
remarked that this was a decision which lay with the court, and 
that the probation officer had behaved improperly in making 
such observations. But his lordship drew attention to s. 43 of 
the 1948 Act, which authorized the magistrates to consult 
probation officers. If probation officers were asked their opinion, 
they had a right to state it frankly. The final decision must lie 
with the magistrates; but to affirm that the probation officer’s 
conduct was contrary to the law was nonsense. It was but right, 
and in accordance with law, that he should be able to give his 
full and frank opinion. 


His lordship said that certain matters which came before the 
High Court in February last were disturbing. This was the case 
of Kathleen Rutty, whom the Court freed from control as a 
mental defective. A person’s liberty might be seriously cur- 
tailed if the magistrates were not fully cognisant of their duties 
and powers. Before making an order under the Acts of 1913 
and 1927, the magistrates must be satisfied of two things—that 
the person is a mental defective within the meaning of the Act 
—and not merely eccentric or troublesome—and also that he 
comes within the class of mental defectives for whom the order 
can be made. Lord Goddard hinted that the distinctions drawn 
by medical experts might often be fine, for he had heard of a 
“* border-line high-grade defective.”’ ‘‘ When you exercise your 
jurisdiction, you must have two medical certificates, but that is 
not the end of your duty. You must have the patient before 
you, and also hear all the evidence before deciding whether he 
is a mental defective.” Sometimes, his very demeanour is 
enough, but normally, the magistrates should not make the 
order until they have reached the conclusion on cogent evidence. 
Mental defectives can often put up a good story, but we have 
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not yet got to the point where we can deprive a person of his 
liberty merely because a doctor thinks he should be treated as 


a mental defective. The final authority still rests with the 
magistrates. It is not enough that-the person is wilful or way- 
ward. ‘ Do read the Act and see what is necessary.” 


His lordship dealt next with a case where he thought the 
decision had been widely misunderstood. It turned on the 
legality or propriety of the clerk retiring with the justices. The 
essence of the High Court ruling was that it is undesirable that 
the clerk should retire with the magistrates “as a matter of 
course.”’ Often, the clerk must retire with them although he has 
taken an active part in the trial and examination; but he is not 
a member of the court, who must give a decision. ‘If the 
magistrates’ clerk retires as of course, it is inevitable that the 
idea should grow that the clerk goes out to tell the beaks how 
they should decide.”’ There is every reason why sometimes the 
magistrates should ask the clerk tocome out of the court with them, 
Sometimes, the whole question is one of law, but, “‘ on questions 
of fact, the clerk should not come out, but you shouid send for 
him if he is required, and then it looks better if he comes back 
to court before you.” 


Lord Goddard proceeded to describe a change he would like 
to see in the magistrates’ jurisdiction. Why should not magis- 
trates have power to deal with ordinary cases of trumpery 
housebreaking—which they must at present send to the quarter 
sessions. They often have to deal with cases of pure theft involy- 
ing up to £10,000. He thought that the law ought to be amended 
to enable them to deal with many of the less serious cases of house- 
breaking and shopbreaking. 


A departmental committee had noticed the strain imposed 
on magistrates by their duty of having to take depositions. It 
would be better if the witnesses’ statements were taken down by 
the prosecution in writing, and handed to the prisoner with a 
warning that the evidence would be given against him. Sucha 
change would relieve magistrates of what they generally re- 
garded as an irksome duty. 


Lord Goddard gave it as his opinion that the most difficult 
part of the magistrates’ jurisdiction was in matrimonial matters, 
but this law lay outside his province. He did not think it right 
for him to presume to talk to the magistrates about the juvenile 
courts. He himself did not sit in them, but the magistrates did, 
so it would be impertinence for him to tell them what to do. 


Here, his survey ended abruptly, with a concise word of thanks 
to the justices for the work they do for the country. 


In days when authorities press the need for more ‘“‘training” 
of the men and women who staff our amateur tribunals, Lord 
Goddard’s charge was a model of what a refresher course should 
be. It was always topical and relevant, shrewd and informative, 
concise and not at any point dull. 


ADDITIONS TO COMMISSIONS 


BERKSHIRE COUNTY 

The Countess Alexander of Tunis, G.B.E., Cranbourne Grange, 
Windsor Forest. 

Henry John Baylis, Court Oak, Leckhampstead, Newbury. 

John Thomas Clarke, 9 Hendon’s Way, Holyport, Maidenhead 

Brigadier Thomas Carleton Harrison, C.B.E., T.D., Willingtons, 
Long Wittenham, Abingdon. 

Mrs. Eileen Grace Nicholson, The Abbey House, Abingdon. 

The Hon. Gordon William Nottage Palmer, M.B.E., Foudty 
House, Mortimer, Reading. 


CORNWALL COUNTY 
Thomas Alfred Spry Carlyon, Rialton Barton, St. Columb Minor. 
Dick Grose, Parklands, Nanpean, nr. St. Austell. 
Mrs. Edith Margaret Luther, 13 Harbour View, Fowey. 
Lt.-Col. William Geoffrey Petherick, Porthpean House, St. Austel. 
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THE VALIDITY OF COMPULSORY PURCHASE ORDERS 
IN THE LIGHT OF SMITH v. EAST ELLOE R.D.C. 


By J. C. MOSSOP, M.A., Solicitor 


Compulsory purchase orders derive their immunity from 
attack from para. 16 of sch. 1 to the Acquisition of Land 
(Authorisation Procedure) Act, 1946, which enacts that, subject 
tothe provisions of para. 15, a compulsory purchase order “‘ shall 
not be questioned in any legal proceedings whatsoever.” Para- 
graph 15 provides: “ If any person aggrieved by a compulsory 
purchase order desires to question the validity thereof or of any 
provision contained therein on the ground that the authorisation 
of acompulsory purchase thereby granted is not empowered to 
be granted or if any person aggrieved by a compulsory purchase 
order or of a certificate under part 3 of this schedule desires to 
question the validity thereof on the ground that any requirement 
of this Act or of any regulation made thereunder has not been 
complied with in relation to the order or certificate, he may, 
within six weeks from the date on which notice of the confirma- 
tion or making of the order or of the giving of the certificate is 
first published in accordance with the provisions of this schedule 
in that behalf, make an application to the High Court .. .” 
which has power to suspend or quash the Order. 


Woollett v. Ministry of Agriculture and Fisheries [1954] 3 
All E.R. 529, decided that a certificate (which has validity 
similar to a compulsory purchase order), even if given by a body 
imegularly constituted, is immune from attack after the expiry 
of the six week period laid down by para. 15: thus Jenkins, L.J., 
said (at p. 544 F): “* The argument that paras. 15 and 16... 
cannot be intended to apply where the certificate is a nullity seems 
tome to be misconceived. The point is that subject to the right 
of applying to the court under para. 15 within the prescribed 
period of six weeks, para. 16 imposes an absolute bar to all 
litigation, including litigation designed to establish a contention 
to the effect that the certificate is a nullity. It is a bar which 
operates in limine, irrespective of the nature of the objections 
sought to be advanced.” 


Smith v. East Elloe R.D.C. [1956] 1 All E.R. 855; 120 J.P. 263, 
raises the question whether a compulsory purchase order made 
in “ bad faith” is an exception to the generality of the rule 
laid down by Jenkins, L.J. 


The case reveals a notable division of judicial opinion, three 
noble and learned lords, holding in effect that the Act meant 
what it said, decided that proceedings even though founded on 
allegations of “‘ bad faith’ or fraud were barred, and that to 
hold otherwise would be legislation and not interpretation. The 
minority found grounds for importing words into para. 16 which 
limited its generality, and considered that the court had juris- 
diction to hear the appellant’s claim. 


Apart from the narrow question of construction, the case 
illustrates once more the acute conflict between public and 
private interest which is a feature of the welfare state. Is it 
tight that the individual should be deprived of his property by 
the exercise of compulsory powers? Ought it to make any 
difference if mala fides is involved ? Ought the ratepayers 
to be penalized in such a case for the misdeeds of their elected 
lepresentatives or of the officers of their council, where large 
sums may have been spent in developing the site acquired by a 
fraudulent compulsory purchase order ? Is it in the public 
interest that orders should be open to attack for years after they 
are made, and would not even the mere threat of action make 
development dangerous, if not impossible, for a local authority ? 


These are practical considerations. The facts in Smith's case 
may have been peculiar, but, as a rule, it is not easy to 
imagine instances of bad faith in which compulsory purchase 
orders would get to the point of becoming effective. Since the 
truth or untruth of the allegation of bad faith cannot be estab- 
lished until the evidence has been heard, a decision letting in a 
plaintiff out of time, because he made that allegation, would 
open the door wide to delaying tactics by persons resisting 
compulsory purchase. 


Smith’s case decides that once the six weeks’ period is past the 
compulsory purchase order is completely immune from attack. 
Thus far the result is clear, but other questions of importance to 
local authorities were dealt with. The first was whether actions 
alleging “* bad faith ’ and begun within the six weeks period were 
within the purview of para. 15. Lord Simonds and Lord Rad- 
cliffe thought that an order made in bad faith could not truly be 
said “to be empowered to be granted” within the meaning of 
para. 15 and was accordingly open to attack. The remaining 
members of the House thought differently, but all the opinions 
were obiter and it may be surmised that, if such a case goes to 
the House of Lords in future, Lord Radcliffe’s view will prevail. 


Nor is the owner left without remedy by para. 16, since Smith’s 
case emphasizes that, even if the compulsory purchase order 
may not be attacked, yet it is still an actionable wrong to exercise 
statutory powers in bad faith and that, although the order or 
certificate may not be upset, yet the courts have jurisdiction to 
hear an action against those responsible for its passing, if their 
acts be mala fide or in excess of their powers. 


The exact limits of this remedy have yet to be explored: 
presumably councillors are liable who mala fide vote for and 
pass a compulsory purchase order, as are persons who conspire 
with them to this end. But what is the position of an officer of 
the council who is alleged wrongfully and in bad faith to have 
procured the passing of the order ? 


Smith’s case raises another point of great interest—whether it 
is possible to attack the steps subsequent to the compulsory 
purchase order which an acquiring authority must take to 
complete their purchase: clearly “‘ bad faith” in the exercise 
of what are mainly administrative matters is not easy to prove, 
although cases might be put of illiterate land owners tricked by 
the acquiring authority into accepting nominal compensation 
by misrepresentation of the effect of a notice to treat. Putting 
the practical difficulty aside, it seems on principle that an action 
would lie in such a case for abuse of statutory powers. This 
was certainly Lord Somervell’s opinion in Smith’s case (at p. 
873 H) but against this must be set the fact that no other speech 
mentions the point. Mrs. Smith sued the rural district council 
of East Elloe in trespass, claimed an injunction, and specifically 
stated in her affidavit (there were no pleadings) that the notices 
to treat and of entry “‘ were wrongfully founded and the whole 
of the compulsory purchase procedure was based on fraud,” 
but none the less the majority decided that her writ against the 
council must be set aside. As a result she was barred from 
questioning both the compulsory purchase order and the subse- 
quent proceedings and the case may be authority, albeit a silent 
one, for the proposition that para. 16 protects the subsequent 
proceedings as well. Upon the form of her claim (that the 
whole of the proceedings were based on fraud) one comes back 
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to what is said above: it would be interesting to see such a 
claim developed by evidence. Either the acquiring authority 
want the land for a statutory purpose, or they want it for some 
other purpose and are pretending that it will be used for a 
statutory purpose—in the latter case, is the court to be invited 
to say that the confirming authority was party to the pretence? 
Or that that authority was blind ? 

It is not easy to offer a definition of ‘* bad faith.” Lord 
Somervell states (at p..872 C) that “ it covers fraud or corrup- 
tion ” but it may well extend over a much wider ground. Thus 
Devlin, J., in his summing up to the jury in Smith v. East Elloe 
R.D.C. and Campion (1952—unreported) stated that before they 
could find that the defendant acted in bad faith they must find 
that “ he knew that he was doing wrong: that he was in that 
case exceeding his powers . . . it does not, of course, mean 
that there must be corruption or dishonesty: the essential 
question is—did he know that he was doing wrong?” 

In argument the question was discussed whether, even if Mrs. 
Smith had been able to attack the compulsory purchase order 
successfully, she would necessarily have recovered her land 
embellished with a housing estate worth £50,000. Lord Simonds 
in argument thought that she would, but Lord Reid (at p. 869 F) 


WEEKLY NOTES OF CASES 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Hilbery and Ashworth, JJ.) 
BARNSLEY CORPORATION vy. LANCASHIRE 
COUNTY COUNCIL 
October 18, 1956 

Young Persons—Approved school order—Residence of offender at time of 
order—Offender resident for number of years in institutions— 
Authority where offender’s parents’ residence named inorder—Proper 
conclusion that offender’ sresidence was unknown—Limitation or right 
of appeal by authority named—Children & Young Persons Act, 
1933 (23 Geo. 5, c. 12), s. 70 (2). 

Case STATED by Lancashire justices. 

On December 20, 1955, a magistrates’ court sitting at Leigh made an 
order committing a boy aged 15 years to an approved school and 
naming Barnsley corporation in the order as the local authority 
within whose district the boy was resident, pursuant to s. 70 (2) of the 
Children and Young Persons Act, 1933. On March 14, 1956, the 
authority appealed to the magistrates’ court against the order, and 
the appeal was dismissed. 

By s. 70 (2): ‘* Every approved school order, other than an order 
made on the application of a poor law authority in their capacity as 
such or made by reason of the commission of an offence under s. 10 
of this Act . . . shall name the local authority within whose district 
the child or young person was resident, or if that is not known, the 
local authority . . . within whose district the offence was committed 
. . » : Provided that—(a) in determining for the purposes of this sub- 
section the place of residence of a child or young person, any period 
during which he resided in any place as an inmate of a school or other 
institution . . . shall be disregarded.” 

The boy was born on September 25, 1941, and lived with his parents 
at Coppull, near Chorley, Lancashire, until March 23, 1944. On that 
date he was brought before the juvenile court at Chorley as being in 
need of care and protection due to his parents’ neglect, when the court 
made an order committing him, until he reached the age of 18, to the 
care of the local education committee. From then until December 20, 
1955, when the approved school order was made, the boy had resided 
in a number of institutions for which the Lancashire county council 
was the authority, and he was so resident at the time of the making 
of the order. The boy’s parents ceased to reside at Coppull in 1947 
and moved to Barnsley. The boy never went to his parents’ address 
in Barnsley and at no time resided there. It was common ground that 
the magistrates making the approved school order had to apply the 
provisions of s. 70 (2) of the Children and Young Persons Act, 1933, 
including the proviso to that subsection in deciding what was the 
place of residence of the boy at the time of the making of their order. 
It was also contended on both sides that the material time for the 

of ascertaining the residence of the boy was the time of the 
making of the approved school order. 

The magistrates decided in favour of the Lancashire county 
council’s contention that the boy’s place of residence at the time of the 
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was “ not entirely satisfied that the law is powerless to deal with 
such a situation.”” He appeared to contemplate a compromise 
under which compulsory purchase orders, and presumably 
their subsequent machinery, are open to attack subject to the 
proviso that the court might in a suitable case protect the public 
purse by confining the plaintiff to damages. This position may 
seem to differ little from the view of the majority, who preferred 
to protect the order but to allow a claim sounding in damages to 
proceed. 


Smith’s case is not without its interest in the wider field of law: 
it illustrates a late stage of the conflict of common law and 
equity with the traditional roles reversed: the learned lords 
with Chancery training adhered to the strict letter of the law and 
abhorred what Lord Radcliffe called ‘* Divinatio ”’ whilst those 
from the common law bar were willing to embark on a process 
which Lord Morton referred to as “ legislation, not interpreta- 
tion: in so far as the attitude of the minority is justly so 
characterized, it illustrates the final subjection of the courts of 
law to the legislature. To at least one country lawyer, it isa 
gleam of sunlight in a gloomy sky to find that plain words have 
plain meaning, at least in para. 16. 








making of the order was where his parents resided in Barnsley, and so 
they named the Barnsley corporation as the authority for the district 
where the boy resided. Barnsley corporation appealed. 

Held, that the Act did not say that the child should be deemed to 
reside with his parents, wherever they might be, as the justices had 
decided, but required the justices to ascertain what was the child’s 
residence at the time of the making of the order. In the present case the 
justices should have arrived at the conclusion that the residence of the 
child was unknown and should have named in the order the local 
authority within whose district the offence was committed. The cor- 
poration could, however, appeal against being named in the order 
only on the ground that the child’s place of residence was within the 
district of another authority. It was not open to them to appeal on 
the ground that the child’s residence was not known and that the 
authority to be named in the order must be the authority within whose 
district the offence was committed. The appeal must, therefore, be 


missed. 
Counsel: McLusky for Barnsley Corporation; J. M. Davies for 
Lancashire County Council. 
Solicitors: Torr & Co. for Town Clerk, Barnsley; Norton, Rose & Co. 
(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


(Before Lord Goddard, C.J., Hallett and Donovan, JJ.) 
R. v. FLINT COUNTY COUNCIL LICENSING (STAGE PLAYS) 
COMMITTEE. Ex parte BARRATT 
October 18, 1956 
Theatre—Limit on right to sell liquor—Order and decency—Presence of 
licensed premises in neighbourhood—Theatres Act, 1843 (6 &1 
Vict., c. 63), s. 9. 

Motion for order of mandamus. ‘ 

An application was made to the Flint County Council Licensing 
(Stage Plays) Committee by Thomas Wesley Barratt, the secretary of 
Rhyl Entertainments, Ltd., the ape mye of the Queen’s Theatre, 
Rhyl, for the renewal of the licence of the theatre under the same terms 
and conditions as before. a 

Rule 3 of the theatrical licence rules, provided: ‘“‘ No spiritous 
liquors, wine, ale, beer, porter, cider, perry, or tobacco shall be sold 
or disposed of in the theatre,” but this rule had been deleted from 
previous licences issued in respect of the theatre. According to al 
affidavit filed by the chairman of the committee on the occasion of the 
application in question another theatre in Rhyl, the Pavilion, had 
applied for a licence unrestricted by this rule, and the committee cor 
sidered the application relating to the Pavilion Theatre, most of the 
members being of the opinion that it was unnecessary and und 
to provide drinking facilities at this theatre because there were adequalt 
facilities provided at licensed premises near by. The committee there 
upon considered the Queen’s Theatre application and the view Wis 
expressed that the same grounds applied with even ter force to that 
theatre in that a large hotel with a number of bars adjoined i 
Accordingly, the committee, in renewing the licence, made it subject 
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to r. 3, and the applicant obtained leave to apply for an order of 
mus requiring the committee to hear and determine according to 
law an application for the renewal of the theatrical licence under the 
same terms and conditions as before, or to delete from their order a 
term prohibiting the sale of liquor and tobacco in the theatre. 

By s. 9 of the Theatres Act, 1843: “‘ The . . . justices . . . shall 
make suitable rules for ensuring order and decency at the several 
theatres licensed by them within their jurisdiction . . . ” 

Held, that the presence of licensed premises in the neighbourhood 
was a ground for imposing the restriction, and that it could not, 
therefore, be said that r. 3 ought not to have been annexed to the order 
because no question of order and decency arose. The application, 
therefore, might be refused. 

Counsel: Brabin, Q.C., and R. Waterhouse. 
not appear. 

Solicitor: Geo. Thatcher & Son, for J. Kerfoot, Roberts, Son and 
Griffiths, Holyhead. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


The committee did 


McKAY v. GILLIES 
October 17, 1956 


Gaming and Wagering—Lottery—Printing of tickets—Tickets usable by 
anyone promoting a lotterv—No reference to any proposed lottery 
when tickets printed—Betting and Lotteries Act, 1934 (23 & 24 
Geo. 5, c. 58 s. 22 (1)). 


Case STATED by County of London quarter sessions. 


Three informations under the Betting and Lotteries Act, 1934, were 
preferred at Clerkenwell magistrate’s court by the respondent, Gillies, 
a police officer, against the appellants, Douglas McKay and John 
McKay, printers, alleging (i) that the appellants printed tickets for 
use in a lottery promoted at 94, Farringdon Road, E.C.1, in relation 
to the results of greyhound races, contrary to s. 22 (1) (a) of the Act; 
(ii) that they had in their possession for the purpose of sale tickets in 
lotteries, contrary to s. 22 (1) (6); and that (iii) at Camberwell Road 
they distributed tickets in a lottery promoted at 94, Farringdon Road, 
contrary to s. 22 (1) (6) of the Act. The magistrate convicted the 
appellants, who appealed to the County of London quarter sessions. 

The appellants had devised a method of printing tickets which could 
be used by anybody promoting a lottery, legal or illegal. One of their 
customers, a café proprietor, Edo Enrico, who had a café at Farringdon 
Road, sought to promote a lottery. The facts showed that in May or 
June, 1955, he bought some of these tickets from the appellants. The 
tickets, if used, would be appropriate for the lottery, but the appellants 
had printed the tickets long before. The second charge related to 
December 1, 1955, the day on which there was a raid on the appellant’s 
premises under a search warrant, but there was no evidence of any 
lottery proposed or that anyone was proposing to promote a lottery at 
that time. The appellants had tickets in their possession at the time of 
the raid. The third charge was one relating to the distribution of 
tickets between September and November, 1955. That again referred 
to Enrico’s lottery. There was no evidence that the appellants dis- 
tributed tickets in connexion with that lottery except that they sold 
tickets to Enrico on June 1, 1955. Quarter sessions affirmed the 
convictions, and the appellants appealed to the Divisional Court. 

By s. 22 (1) of the Betting and Lotteries Act, 1934: “. . . every 
person who in connexion with any lottery promoted or proposed to 
be promoted either in Great Britain or elsewhere—(a) prints any 
tickets for use in the lottery; or (bd) sells or distributes, or offers . . . 
or advertizes for sale or distribution, or has in his possession for the 
purpose of sale or distribution, any tickets . . . in the lottery ... 
shall be guilty of an offence.” 


Heid, that (i) with regard to the first charge, as the tickets had not 
been printed in respect of any particular lottery or any particular 
proposed lottery, no offence had been committed, the use of the word 
“the” before lottery in s. 22 (1) making it clear that a definite lottery 
was referred to; (ii) with regard to the second charge, there was no 
evidence that on the day of the raid, December 1, 1955, any lottery was 
being promoted or that anyone was proposing to promote one, and 
that, for the same reasons arising from the construction of the sub- 
section, no offence had been committed in that instance; and (iii) with 
tegard to the third charge, there was no evidence that the appellants 
distributed tickets in that lottery except in the sense that they sold and 
handed the tickets to Enrico, which they had done in June. There was, 
therefore, no evidence to support that charge, and the appeal must be 
allowed and all three convictions quashed. 

Counsel : Dudley Collard for the appellants ; Durand for the 
tespondent. 

Solicitors: Lewis Barnes, Wheeler & Co.; Solicitor, Metropolitan 


(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 
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COLE v. SOMERSET COUNTY COUNCIL 
October 15, 1956 
Town and Country Planning—Development—Caravan site—Refusal to 
discontinue—Enforcement notice—Lawful change of user—Attempt 
to withdraw permission ex post facto. 

Case STATED by Somerset justices. 

The appellant, Mrs. Christine Helen Cole, was a director of Ernest J. 
Cole and Partners, Ltd., a company which purchased land at Burnham- 
on-Sea in 1947 and in 1952 conveyed it to the appellant as owner. 
Before the war the land had formed a part of a ladies’ golf course, and 
in 1950 it began to be used as a caravan site for members of the Caravan 
Club of Great Britain for the purposes of recreation, continuing to be 
so used since. On July 23, 1953, the Minister of Housing and Local 
Government approved a direction made by the respondents, the 
Somerset county council, under art. IV of the Town and Country 
Planning General Development Order, 1950, that the permission 
granted by art. III of the order should not apply to the development 
of the land in question. Article JII enabled an owner to change the use 
of the land. Article IV provided: “ (i) If either the Minister or the 
local planning authority is satisfied that it is expedient that develop- 
ment of any of the classes in sch. I to this order should not be carried 
out in any particular area or that any particular development of any of 
those classes should not be carried out unless permission is granted on 
an application in that behalf the Minister or the local planning 
authority may direct that the permission granted by the articles of this 
order shall not apply to: (a) all or any development of all or any of 
those classes in any particular area specified in the direction; (5) any 
particular development specified in the direction falling within any 
of those classes.” The direction was served on the appellant on April 
24, 1954. On February 9, 1956, the respondents served an enforcement 
notice under s. 23 of the Town and Country Planning Act, 1947, on the 
appellant in respect of the use of her land as a caravan site. The 
appellant applied to the justices on July 23, 1956, to quash the enforce- 
ment notice. The justices ordered that the appellant should within one 
month discontinue the use of the land as a caravan site, remove the 
caravans therefrom, and restore the land to its condition before the 
— took place. The appellant appealed to the Divisional 

urt 


Held, that art. IV applied to something to be done in the future and 
not something which had been done in the past. What had been done 
in the present case had been done under licence which made it a lawful 
charge of user, and, therefore, a lawful development. Under the 
article neither the Minister nor the local planning authority could 
withdraw the permission which they had given and which had been 
acted on. The order of the justices was, therefore, not valid and the 
appeal must be allowed. 

Counsel: Roy Wilson, Q.C., and Widdicombe for the appellant; 
John Stephenson and Norman King for the respondents. 

Solicitors: Arbeid and Co.; Solicitor to Somerset County Council. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.)  - 


(Before Lord Goddard, C.J., Hilbery and Ashworth, JJ.) 
MORRIS MOTORS LTD v. HOPGOOD 
October 11, 1956 . 

Factories and Workshops—Milling machines—Cutters to be fenced by 
strong guard—Guard to be maintained while milling cutter in motion— 
Maintenance of guard when any part of milling operation in progress 
—Horizontal Milling Machines Regulations, 1928 (S.R. & O., 1928, 
No. 548), reg. 3 (1), reg. (6). 

Case STATED by the recorder of Birmingham. 

An information was preferred at Birmingham magistrates’ court by 
the respondent, Joan Beatrice Hopgood, an inspector of factories, 
charging the appellants, Morris Motors, Ltd., on an information that 
“the cutters on a horizontal milling machine were not fenced by a 
strong guard which enclosed the whole cutting surface except such part 
as was necessarily exposed for the milling operation, contrary to reg. 
3 (1) of the Horizontal Milling Machines Regulations, 1928, and in 
consequence of such contravention one P suffered bodily injury.” 

By reg. 3 (1) of the regulations: “* The cutter or cutters of every 
horizontal milling machine shall be fenced by a strong guard, properly 
adjusted to the work, which shall enclose the whole cutting surface 
except such part as is necessarily exposed for the milling operations.” 
By reg. 6: “* The guards or other appliances required by the regulations 
shall be maintained in an efficient state and shall be constantly kept 
in position while the milling cutter is in motion, except when the tool 
setter is setting up the machine.” 

The magistrates convicted the appellants, who appealed to quarter 
sesssions. 

The machine had a jig which was on a movable base and held the 
metal object which was to be milled. When the machinery was 
started the base moved forward and carried the object to be milled up 
to the cutters. The cutters were stationary when the jig began to 
move and remained stationary until the jig got within one eighth of 
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an inch of them when they started to revolve There was a perpen- 
dicular rod provided, and the only space left was the space sufficient 
to allow the jig to bring the metal object up against the cutters. The 
injured boy P had got his hand on the front of the jig when it began 
to move forward and kept it there. His hand was carried during the 
time occupied by the jig in moving one eighth of an inch against the 
cutters. 

The recorder was of opinion that the guard complied with the 
regulations, but the regs. 8 (1) and (6) had to be read disjunctively 
and created separate offences, and that, accordingly, the regulations 
required the machine to be fenced while any part of the milling oper- 
ations were in progress. He dismissed the appeal and the appellants 
appealed to the Divisional Court. 

Held, that regs. 3 (1) and (6) were complementary and must be read 
together, and that no offence was committed unless the guard was not 
kept in position while the cutter was in motion. The appeal must, 
therefore, be allowed and the conviction quashed. 


Counsel: Everett, Q.C., and A. E. James for the appellants; Sime 
for the respondent. 
Solicitors: Herbert & Gowers & Co., for Philip Baker & Co., 


Birmingham; Solicitor, Ministry of Labour and National Service. 


THE WEEK IN PARLIAMENT. 
From Our Lobby Correspendent 


When the House of Commons reassembled after the summer 
recess, the Prime Minister, Sir Anthony Eden, announced that the 
Government had prepared legislative proposals in relation to capital 
punishment which would be laid before Parliament early in the next 
session. In reply to Mr. S. Silverman (Nelson and Colne) he said 
that any new abolition Bill which might be introduced in the next 
session would be subject to the usual rights and opportunities of 
private members. 

Mr. Hugh Gaitskell, Leader of the Opposition, said that while the 
question of capital punishment had been treated as a non-party 
matter and a free vote had applied, there was a constitutional issue. 
Did not the Prime Minister feel, in view of the conflict between the 
Commons and the Lords, that it was the duty of the Gcevernment to 
facilitate an introduction of a Bill under the provisions of the Parlia- 
ment Act on the same lines as the Bill which was carried by the House 
in the present session? 

The Prime Minister replied that the Government did not have to 
invoke the Parliament Act, which was automatic. An appeal had been 
made by some most eminent authorities that the Government should 
endeavour to find a measure which would result in common agreement 
on that difficult issue. The Government had a responsibility to do 
that, and were entitled to ask the House to examine their Bill before 
taking a decision about any other measure which M.P.s. wanted to 
put forward. 


YOUNG PERSONS ON REMAND 

At Question Time in the Commons, Mr. Fenner Brockway (Eton 
and Slough) asked the Secretary of State for the Home Department if, 
in view of the case of which particulars had been sent to him and of 
similar cases, he would make provision for persons under 21 years of 
age to be sent to remand homes instead of prisons when ordered to 
be kept in custody prior to being sentenced. 

The Secretary of State for the Home Department, (Major Lloyd- 
George) replied that young persons under 17 years of age were nor- 
mally detained in remand homes, but there was no power to send 
young persons of 17 and over to these homes which, in any event, 
were not suitably staffed or organized for their reception. He shared 
the anxiety that the older group should also be kept out of prison and 
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he hoped ultimately to provide remand centres for their detention 
but the cost of building those centres would be heavy, and he could 
not at the moment say when it would be possible to make a start, 
Mr. Charles Roule (Salford W.) asked whether the Home Secretary's 
attention had been called to a resolution passed unanimously at the 
annual meeting of the Magistrates’ Association which showed their 
grave anxiety on that question. Could he not hurry things on accord. 
ing to the terms of the Criminal Justice Act, 1948? 
Major Lloyd-George: “I will do everything I can.” 


PERSONALIA 


APPOINTMENTS 

Mr. Richard Francis Levy, Q.C., has been appointed chairman of 
the reconstituted Monopolies and Restrictive Practices Commission as 
from November 1. He succeeds Sir David Scott Cairns, Q.C., who 
has, at his own request, given up the appointment at the end of October 
to resume legal practice. The Board of Trade reconstituted the 
Commission on October 31 in accordance with the Restrictive Practices 
Act, 1956, and from now on it will be known as the Monopolies 
Commission. The names of other members will be announced soon. 
Mr. Levy is recorder of Margate and a Master of the Bench of the 
Middle Temple. Sir David Scott Cairns gave up a career at the bar 
to assume chairmanship of the Commission in January, 1954. 

Mr. David Edward Bushnell, barrister-at-law, at present deputy 
clerk to Clerkenwell magistrate’s court, London, has been appointed 
chief assistant to the clerk to the justices for the county borough of 
Southend-on-Sea and the petty sessional division of Rochford to fill 
the vacancy caused by the appointment of Mr. Roy Henry Weeks as 
clerk to the justices for the Bampton East and Bullingdon divisions 
of Oxfordshire. Mr. Bushnell will be taking up his new duties on 
December 1, 1956. 

Mr. John ‘Anthony Smith Laverack, LL.B., senior assistant solicitor 
to East Suffolk county council, has been appointed to the post of 
deputy clerk to the county council of Huntingdonshire, vacated by 
Mr. H. G. Walden, who has returned to private practice. 

Mr. Harry Turner Meades, LL.B., has been appointed town clerk 
and clerk of the peace of the county borough of Burton-on-Trent, in 
succession to the late Mr. H. Bailey Chapman. Mr. Meades is 49 
years of age, and a bachelor. Mr. Meades was educated at Prince 
Henry’s Grammar School, Evesham, and at Birmingham University, 
where he read law. In October, 1928, he went to Burton and was 
articled to the former town clerk, Mr. John Barnett Chapman, on 
whose death in 1930 the articles were transferred to the late Mr. 
Horace Bailey Chapman. Mr. Meades was appointed assistant 
solicitor in the town clerk’s office in June, 1932. On January 10, 1934, 
he was appointed deputy town clerk and deputy clerk of the peace, 
and deputy clerk of the assessment committee in succession to Mr. 
T. Broughton Nowell, who became town clerk of Stafford. 


PARLIAMENTARY INTELLIGENCE 
Progress of Bills 
HOUSE OF COMMONS 
Thursday, October 25 
CopyRIGHT Bitt—read 3a. 


NOTICES 


The next court of quarter sessions for the borough of Andover, 
Hants, will be held on Tuesday, November 6, 1956, at the Guildhall. 
Andover commencing at 10.30 a.m. 





HOW, WHITHER AND WHY ? 


We have previously had the temerity to submit, in this column, 
that our increasingly mechanistic civilization is no unmixed 
blessing. The material achievements of applied science are so 
obvious, and have made such an impact upon the popular 
magination, that the utilitarian ‘“‘ How ?”’ thrusts quite out of 
sight the philosophic questions *“‘ Whither ?”’ and ‘“* Why ?” 
In most of the other activities of life ultimate motive, aim and 
purpose are paramount considerations; machinery and method 
are of secondary importance. Nobody in his senses would spend 
time and energy investigating the diverse available means of 
tying the nuptial knot—comparing the advantages of a church 





ceremony after publication of banns, or the grant of a licence in 
lieu thereof, with solemnization by certificate of the superinten- 
dent registrar, with or without licence, in civil form—unless and 
until he had in view a certain person as a partner and a reason- 
able hope of marital happiness with that particular spouse. 
Anybody engaged in politics (to take another example) who gave 
his exclusive attention to the ways and means of enforcing 4 
prospective piece of legislation, and to the types of penalty to be 
invoked for breach of its provisions, before he had made up his 
mind about the benefits to the community he expected to be 
thereby achieved, would be evincing a most eccentric disposition 
for putting the cart before the horse. 
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Yet that is precisely what those engaged with research and 
experiment in applied science are doing all the time. A\ll their 
skill and ingenuity are devoted to the devising of inventions and 
appliances for travelling at enormous speeds, for releasing vast 
quantities of energy and compassing large-scale destruction, for 
filling the ether with disturbing radiations and the atmosphere 
with raucous noises. They do all these things, with the greatest 
show cf enthusiasm and persistence, without apparently giving 
the slightest thought to the good or evil, the beneficial or the 
pernicious nature of the probable results. If their brilliant 
researches and experiments in nuclear fission are liable (as 
eminent medical authorities have warned us) to produce the 
gravest genetic effects upon the human race, even unto the third 
and fourth generations—that, they seem to declare, is just too 
bad. It is not their fault; their business is to find out how to make 
these devices work. Theirs not to reason why, or whither. 


Those whom the gods wish to destroy they first make mad. 
The neurosis that afflicts mankind today—a restless craving for 
more and more speed, noise, bustle, and incessant activity of 
every kind—is fast developing into a psychosis—a mental 
disorder which leads to distorted views and values, causing its 
victims to lose touch with the realities of life and the working of 
the law of cause and effect. Progressive deterioration in social 
behaviour seems frequently to be brought about by a sense of 
frustration, caused by unsuccessful efforts to satisfy the craving 
towhich we have referred. Thus it comes about that the neurotic 
driver who aspires, above all things, to force his motor-bicycle 
to attain a speed of 70 miles an hour is maddened to see the next 
man overtaking him at 75. The hysterical “ Jitterbug’? who 
finds delirious pleasure in the crashing cacophonies and the wild 
head-wagging, shoulder-shaking and foot-shuffling of “‘ rock-’n- 
roll” will be driven to frenzy by the louder uproar, the more 
abandoned gestures of whatever larger lunacy may take its 
place. Speed for the one, noise for the other, is an end in itself; 
the philosophical quietist who asks the question “‘ Why ?”’ will 
be met with a stare of blank incredulity and fierce resentment. 


Anybody who regards the picture as exaggerated has only to 
look at some recent cases of frustration finding an outlet. In the 
City of Bedford a conditional discharge was granted to a man 
who had pleaded guilty of causing malicious damage to his 
nighbour’s property. The neighbour, it was said, for no 
apparent reason, rode a motor-cycle up and down the passage 
between the two houses at all hours; for two months the 
defendant had not had a proper night’s sleep. Eventually, in a 
moment of exasperation, he had seized the vehicle when it was 
stationary, and pushed it through the glass of his neighbour’s 
french window. The bench, significantly, refused to order 
restitution. 


Two contrasting cases illustrate the social by-products of this 
television-age. At the South-West London Magistrate’s Court 
afrustrated addict was fined 1s. (but ordered to pay £20 costs) 
after pleading guilty to a charge of malicious damage. He had 
bought his set for £50, but “ it had been more often at the shop 
for repairs than at his home.’’ Eventually, as he told the police, 
he “ got fed up with the (expletive) television-set, and decided 
‘toreturn it ’.’’ This laudable decision he proceeded to put into 
dfect by flinging it through the shop-window. 


In the little Cornish town of St. Columb the bench committed 
for trial a man accused of breaking and entering his employers’ 
factory. His alleged statement reveals a deep-seated frustration 
of another kind :— 


“I have been a happy married man for 20 years. Then, four 
months ago, that monster called T.V. came into my life and I have 
not had a moment’s peace of mind since. No one must talk, or 
even breathe, when the monster is switched on. Last Friday it 
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broke down. My family were walking about like lost people; none 
of them would talk to me because I could not get it repaired quick 
enough. For three nights my wife would not sleep with me. I lay 
awake thinking up a way I could make her realize what she was 
doing to me.” 


This wretched victim has aptly summed up the answers to the 
questions “* Whither ?”’ and “‘ How ?” Twentieth-century man 
is being rushed to destruction by a Frankenstein Monster of his 


own devising. The final question — ‘* Why ?”’ — remains 

unanswered. A.L.P. 
CORRESPONDENCE 

The Editor, 


Justice of the Peace and 
Local Government Review. 
Dear Sir, . 

I note with interest your comment in the Justice of the Peace of - 
September 22 in connexion with a police officer who ordered a member 
of the public out of court. ‘ 

I think your comment really raises a more important point. It is 
not so long ago that the name Police Court was changed to Magis- 
trates’ Court. Despite this fact the Magistrates’ Court is essentially 
the Police Court and will always be regarded as such by the public 
unless drastic alterations are carried out. 

The police “‘ run” the magistrates’ courts, particularly in country 
districts and small towns. How often have you seen a policeman 
telling the public to be quiet. How often have you seen the police 
inspector who is prosecuting take upon himself quite gratuitously the 
job of a court usher and order people to be quiet or sit down. 
policeman very often swears the witness. Two or three policemen are 
always about calling cases on (when asked to do so by the clerk), 
calling out the names of witnesses, regulating the admission of the 
public to the court. I personally think this is very undesirable. 
These matters should be under the jurisdiction of the magistrates’ 
clerk. His staff (retired police officers if you like) should do all those 
things which police officers now do and which I have enumerated 
above. The police have as little right as the defendants who appear 
in court, to regulate and take part in the running of the court. 

One other point. How many magistrates feel they should support 
the police? How often is police evidence accepted willy-nilly? Once 
there is direct police evidence, magistrates feel bound to convict. 
What I say may cause some controversy. Whatever is said to the 
contrary the fact remains that this attitude is adopted by a substantial 
percentage of our magistrates. I do not know the answer to this 
problem. I merely raise it as another illustration of the reason why a 
police court remains a police court to the public even though it is 
called a magistrates’ court. 

Yours faithfully, 
HARRY LIVERMORE. 
Silverman and Livermore, 
Fontenoy Buildings, 
155 & 159 Dale Street, 
Liverpool, 2. 


REGRETS 
Failures surely are best forgotten, 
Ifs and maybes don’t change the past, 
Putts have been missed by Henry Cotton— 
Gordon Richards was sometimes last. 


Post-morticians are dismal creatures, 
Why regret what’s beyond recall? 
Prominent riders have fallen at Beechers— 
Locke has been known to lose his ball. 
J.P.C. 


THE DANGEROUS DRIVER 
It’s when he’s had that extra glass 
He’s apt to say “‘ They shall not pass.” 

J.P.C. 
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All questions for consideration should be addressed to ‘‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate, 


1.—Adoption— Respondent cannot be found—Notice of hearing. 

An application has been made to my justices, by two spouses, for 
an order under the above Act, authorizing them to adopt an infant, 
who is the illegitimate child of a married woman. The consent of 
the mother, and of her spouse, has been obtained, verified before a 
justice of the peace. 

Between the time of giving the consent and the date fixed for the 
hearing of the application the mother and her husband have gone 
away and their address is unknown. The notices under r. 9 of the 
Adoption of Children (Summary Jurisdiction) Rules, 1949, were sent 
by the guardian ad litem by registered post to their last known address, 
but have been returned by the Post Office marked “* gone away.” 

In view of rr. 9, 29, 31 and 32 of the Adoption Rules, and having 
regard to R. v. London Quarter Sessions Appeals Committee, ex parte 
Rossi [1956] 1 All E.R. 670; 120 J.P. 239, it would appear that notice 
of the hearing must be served on the respondents and proof that 
service has been effected obtained before the application can be 
proceeded with. This case shows that the mere posting of a notice 
to a person’s last known address is not service if in fact the letter is 
returned by the postal authorities, notwithstanding the fact that the 
Rules provide for service by registered post to a last known address. 

Assuming that it is not possible to trace the respondents and that 
the notices cannot therefore be served, are you of opinion that the 
justices have no power to make an order? VERBO. 

Answer. 

In our opinion this decision does not affect the right of the court 
to make an order where a respondent who has consented cannot 
subsequently be found. 

Section 3 of the Adoption Act, 1950, authorizes the court to dispense 
with consent if the person whose consent is required cannot be found. 
If in spite of this a rule had the effect that consent could not be dis- 
pensed with unless notice had been served the rule would be in conflict 
with the statute and defeat its intention. In this case consent has 
been obtained, and it is submitted that if the court is satisfied by 
evidence that the respondent cannot be found it may proceed to 
hear the application. This is not, as in the affiliation proceedings, a 
matter of making an order putting a person under a liability without 
his having an opportunity of being heard. The respondent was 
aware of the probable effects of giving consent, and might well have 
been able to communicate with the applicants, or the guardian ad 
litem, or to have left a forwarding address. 


2.—Building Byelaws—Space at rear of domestic buildings. 

The council’s byelaws are the same as the model byelaws and state 
that the following shall be exempt from the requirements regarding 
space at the rear of a domestic building: 

“An outbuilding not more than eight ff. in height, in such a 
position that it reduces to an extent not exceeding five ft. at either 
extremity the width of open space stipulated by byelaw 74 if the open 
space provided is not thereby caused to be less in area than is required 
by byelaw 74 or by sub-paragraph (a) of byelaw 75 as the case may be.” 

In view of the words “either extremity”? can outbuilding A 
be erected within the exemption clause, when exemption has previously 
been given in respect of an existing outbuilding B at the other end of 
the building? . 

PEWMIL. 
Answer. 

Yes, if together with the other outbuilding it does not exceed the 

permitted reduction of the open space. 


ie Law—Larceny Act, 1916, s. 1 (1)—** At the time of such 
taking.” 2 

I find some difficulty with regard to the words “* with intent, at the 
time of such taking . . .” which appear in s. 1 (1) of the Larceny Act, 
1916. I am under the impression that it has been held in a recently 
reported case that the intention permanently to deprive the owner of 
goods can be formed subsequently to the taking of such goods. I am, 
however, unable to find this case. If it exists can you please refer 
me to it. 

GAREY. 
Answer. 

We have no doubt the case our correspondent is thinking of is 
Moynes v. Coopper [1956] 1 All E.R. 450; 120 J.P. 147. This is the 
most recent case on larceny, but it deals specifically with the definition 
of “* takes ” in s. 1 (2) (i) (c) of the Act, viz., “ under a mistake on the 
part of the owner with knowledge on the part of the taker that posses- 
sion has been so obtained.” It seems that, in cases other than 


those involving a mistake on the part of the owner, the old rule stil] 
applies, namely, that if the original taking was a trespass, subsequent 
appropriation makes the taking a felony. This was the decision ip 
Ruse v. Read [1949] 1 All E.R. 398, in which the old case of R, y. 
Riley (1853) 17 J.P. 69 was followed. 


4.—Food and Drugs—ZJnterpretation—“ Knacker’s yard.” 

I have two questions to be decided in interpreting the meaning of 
“ knacker’s yard,” set out in s. 135, Food and Drugs Act, 1955, in 
respect of premises now in use in this district. They’are as follows: 

1. Premises used for the business of cutting-up carcasses of animals 
brought in from other premises outside this district where the animals 
had been slaughtered and flayed. The meat from this process is sold 
as dog-meat on a fairly large scale. 

2. Premises used for slaughtering, flaying and cutting-up animals, 
the meat being used for feeding hounds—the whole belonging to the 
local hunt. 

I should be obliged to have your opinion as follows: 

1. Does the meaning of “ knacker’s yard” relate to premises used 
only in connexion with a business of cutting-up animals or must the 
interpretation include slaughtering and flaying? 

2. Does the interpretation of the term “ business”’ include the 
process of slaughtering, flaying and cutting-up animals for the 
purpose of feeding hounds when the premises and hounds are owned 
by the same “* person” (i.e., the hunt) without any transaction or 
trade for purposes of gain taking place? 

I shall be very pleased if you can advise in these matters. 

GEAST. 


. Answer. 

The Food and Drugs Act, 1955, s. 135, defines “* knacker’s yard” 
as “ any premises used in connexion with the business of slaughtering, 
flaying or cutting up animals, the flesh of which is not intended for 
human consumption.” We would answer our correspondent’s queries 
as follows: 

1. We think that the expression “ slaughtering, flaying or cutting 
up animals ”’ is to be construed disjunctively, and that premises used 
for only one of these functions come within the definition. 

2. “* Business” is defined in s. 135 of the Act as including the 
undertaking of a canteen, club, school, hospital or institution, whether 
carried on for profit or not. This would seem to imply that the 
absence of profit is a deciding factor only in the case of those under- 
takings, and that elsewhere “‘ business” is used in its usual sense 
of a profit-making concern. We therefore think that the second set 
of premises do not come within the definition of “* knacker’s yard.” 


5.—Highway— Restricted road—Limitation of access. 

An order has been made by the county council under s. 46 (1) of 
the Road Traffic Act, 1930, and s. 29 (4) of the Road and Rail Traffic 
Act, 1933, prohibiting vehicles from being driven along a ciassified 
road in this urban district, except inter alia for the conveyance of per- 
sons or goods to or from any premises situate on or adjacent to the 
restricted road, or for the purpose of agriculture in connexion with 
land adjoining or lying near to the restricted road. 

An unclassified road leading from a residential area joins the re- 
stricted road at right angles to it, and at a reasonable distance from 
each end. It is thought that vehicles are being driven along the 
restricted road, not for any of the purposes mentioned above, but 
merely to gain access to and egress from the residential area. 

It is.appreciated that provision is made in s. 46 (6) of the Road Traffic 
Act, -1930, for the fining of offenders against the terms of the order, 
but the urban district council would prefer to place bollards at the end 
of the road leading from the residential area at its junction with the 
restricted road. This would eliminate traffic to and from the residential 
area along the restricted road; at the same time properly authorized 
users of the restricted road would be compelled to gain access thereto 
at one end, instead of at an intermediate point. 

The provisions of the Highway Act, 1835, and other statutes con- 
cerning stopping-up of highways seem to be related to the stopping up 
of complete highways or lengths of highway. The power of the 
Minister of Transport to stop up junctions between trunk roads and 
any other roads is noted as an exception. Can you refer me to ally 
authority for the course which the urban district ¢ouncil 
prefer to take ? 

PARLO. 
Answer. 
We do not know of any power to erect bollards as suggested. 
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6—Housing Act, 1936—Clearance area development—Belated im- 
position of restrictions. : : 
Attention is drawn to s. 26 (5) of the Housing Act, 1936, and advice 


js sought as to the action which a district council may take where a 
clearance order was made in 1937, and development has taken place 
contrary to the wishes of the council. No restrictions and conditions 
as to development of the site had been imposed by the council. Can 
the council now impose conditions to prevent the continuance of the 
t use? If the answer is no, what limit is there on the time 

within which restrictions and conditions can be imposed? 
PowBirR. 

Answer. 
No, in our opinion. The subsection contains the words “ if any,” 
showing that there can be cases where restrictions are not imposed. 
must in our opinion be imposed within a reasonable time after 
the operation of the order. 


1—Husband and Wife—Arrears—Husband serving sentence of 
imprisonment. 

[have a case on my books in which I have been unable to trace the 
husband for approximately two years and I have recently received a 
letter written by him from prison in which he states he is serving a 
sentence of 18 months for a criminal offence and inquires whether the 
arrears under the order could be dealt with whilst he is in prison. 
[think his point is that if he has to serve a term of imprisonment under 
the order then this could be served at the same time as his other 


sentence. 

Before the justices can take any action it will, of course, as I see the 
position, be necessary for the defendant to be brought before the 
justices for inquiry as to the reason of non-payment and I shall be 
glad if you will kindly let me know whether there is any procedure 
whereby the defendant can be brought from the prison to attend the 
court for that purpose. Any other guidance on the subject would be 


appreciated. GAMBO. 
Answer. 


Application should be made to the Home Office for an order to the 
governor of the prison to produce the defendant before thé court. 
This should be done well before the day fixed for the hearing. The 
justices will have to be satisfied that the arrears accrued before the 
husband went to prison if they intend to fix an alternative of imprison- 
ment for the arrears. Such a sentence, by s. 108 of the Magistrates’ 
Courts Act, 1952, can be made consecutive to his present sentence. 


8.—Husband and Wife—Maintenance Orders (Facilities for Enforce- 
= pa Act, 1920—Provisional order made—Subsequent pregnancy 
of wife. 

Some months ago justices made a provisional order under the 
Maintenance Orders (Facilities for Enforcement) Act, 1920, on the 
ground of desertion against a husband who is, and has for some years 
been, living in Canada. The order has not yet been confirmed. It 
now appears on the evidence of a medical certificate obtained in quite 
different proceedings that the wife is pregnant. Do you consider it 
to be the duty of their clerk to put the facts before the justices and of 
the justices to call the wife before them with a view to the provisional 
order being revoked subject to the proviso to s. 6 of the Summary 
Jurisdiction (Married Women) Act, 1895, if adultery is proved ? 

f F. PETAL. 
Answer. 

This is a difficult position. The general principle contained in s. 6 
of the Summary Jurisdiction (Married Women) Act, 1895, ought to 
apply, and we think it is the duty of the clerk to put the facts before 
his justices. The difficulty arises when the justices attempt to get the 


.Wife befgre them. We do not know whether the wife is prepared to 


admit the adultery or not. If she is, perhaps she could be persuaded 
to apply to the court to have the proceedings withdrawn. If she is 
intent on brazening the matter out, we should suggest that the facts 
be reported to the Home Office for such action as they may think fit. 
It would seem that they could properly inform the court in Canada 
that this is a case which might be remitted for the purpose of taking 
further evidence. 


_ 9—Magistrates—Jurisdiction and powers—Amendment of law— 


Disqualification no longer compulsory— Conviction after amendment 
in respect of offence committed before. 

A client of ours has been summonsed for driving a motor van 
without insurance. The offence was committed on July 8, 1956 and 
he has only now (October 9) received the summons which is to be 

on November 1, 1956. 
_ On November 1, certain sections of the 1956 Road Traffic Act come 
into forcee—in particular s. 29 which provides that compulsory dis- 


) %alification for a “no insurance” offence is to be abolished but 


giving the magistrates power to disqualify if they wish. 
Would you say that the effect of this section is that the magistrates 
will have discretionary power in respect of offences committed before 
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November | (i.e., using this case as an example where the offence is 

committed on July 8, 1956) or will they be bound by the law in force 

on the date (July 8) when the offence was committed? If the latter, 

it would seem they must disqualify but on our client’s behalf they 

might be asked for limited disqualification although the same section 

abolishes this as from November 1. JUNDA. 
Answer. 

The powers of the court as to penalty (including disqualification) 
are governed by the law in force at the date of the conviction. On and 
after November 1, 1956 magistrates will have a discretion whether to 
disqualify or not, but will have no power to limit the disqualification. 
- iran of Public Prosecutions v. Lamb [1941] 2 All E.R. 499; 
1 -P. 251). 


10.—Magistrates—Practice and procedure—Costs on summary convic- 
tion—What amount is it “* just and reasonable ’’ to order ? 

For the hearing of cases of careless driving contrary to s. 12 of the 
Road Traffic Act, 1930, witnesses who reside long distances from the 
court have often to be subpoenaed to give evidence for the prosecution, 
and it will be realized that their travelling expenses, subsistence 
allowances and loss of wages can amount to quite an appreciable sum. 

On conviction the prosecution invariably ask, indeed press, that the 
whole of these costs in respect of the attendance of witnesses should 
be paid by the defendant, in addition to a sum in respect of the prose- 
cuting solicitor’s appearance in court to conduct the case, stating that 
it is not proper that public funds should have to bear the whole or even 
part of the prosecution’s costs. The result is that, if a defendant is 
ordered to pay the whole of these costs in addition to the penalty 
imposed, he is often burdened with a sum quite out of proportion to 
the — of his offence, even if he is only ordered to pay a nominal 
penalty. 

Section 6 of the Costs in Criminal Cases Act, 1952, provides that 
on the summary trial of an information a magistrates’ court shall have 
power to make such order as to costs, on conviction to be paid by the 
accused to the prosecutor, as it thinks just and reasonable. The 
prosecution always contend that, if the costs incurred by them are no 
more than is absolutely necessary to enable them to prove the case, 
then it is “* just and reasonable ”’ that the defendant should be ordered 
to pay the whole amount. 

On the other hand, defending solicitors argue that the words “* just 
and reasonable”’ mean just and reasonable having regard to the 
gravity of the offence and/or the means of the defendant. 

The position is also causing the court some concern from another 
aspect as it has been known for defendants, who anticipate tha 
prosecution witnesses are going to be called from long distances, to 
inform the prosecution and the clerk of the court before the hearing 
that they intend to plead guilty to the charge and they ask for the 
attendance of witnesses to be dispensed with in order to avoid the 
possibility, in the event of conviction, of being ordered to pay a large 
sum in respect of their attendance in court. 

Your guidance as to the powers of a magistrates’ court under s. 6 
of the Costs in Criminal Cases Act, 1952, and, also, as to the inter- 
pretation of the words “* just and reasonable *’ would be appreciated. 

LuTRA. 
Answer. 

In deciding what order it is just and reasonable to make under 
s. 6 (supra) a magistrates’ court should take into account the amount 
of the costs necessarily incurred by the prosecution (legal representa- 
tion, witnesses, other expenses such as plans, photographs, etc.), the 
means of the defendant and the gravity of the offence. Where the 
amount of such costs is high and the defendant’s means are small it is, 
in our view, wrong (except, perhaps, in a really bad case of its kind) 
to make an order for the payment of the whole amount of such costs. 
Section 31, Magistrates’ Courts Act, 1952, does not mean that the 
amount of a fine should bear no relation, if a defendant is poor, to the 
gravity of his offence and it is better to order payment of only part of 
the costs than to reduce a fine for a bad offence to a trifling amount 
in order to be able to order payment of a very large sum for costs. 
There are many cases in which part of the costs of a successful prosecu- 
tion must necessarily fall on public funds as part of the cost of the 
administration of justice. 

As a general rule we see no objection to a defendant’s trying to 
minimize the amount of costs he may be ordered to pay by informing 
the court and the prosecutor of his intention to plead guilty and asking, 
therefore, that witnesses be not asked to attend. 


11.—Private Streets—Public Health Act, 1875, s. 150— Delayed 
execution of works. 

My council work under s. 150 of the Public Health Act, 1875. In 
April, 1955, they served the usual notices on the frontagers of six 
private streets requiring them to sewer, level, pave, etc., within three 
months from the date of the notice. The frontagers did not carry out 
the works and accordingly the council resolved to do the work them- 
selves, and advertised for tenders. In August, 1955, the council 
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accepted the tender of contractors to carry out the works on these 
six streets, and in November, 1955, the necessary contract documents 
were forwarded to the contractors. Since that date the contractors 
have failed to start the works and my council have been compelled to 
give them notice terminating the contract, and they now propose to 
re-advertise the tenders and re-let them. 

In connexion with the proceedings against these contractors, counsel 
has advised that in order to claim damages my council must proceed 
with all speed to re-let the contract. The question has now arisen 
whether the original notices served on the frontagers on April 20, 
1955, are still valid, or whether having regard to the lapse of time the 
council should serve fresh notices. The same specification is to be 
used, and I cannot find anything in s. 150 of the Public Health Act, 
1875, or in the notes to that section which appear in Lumley which 
would indicate that a valid notice once given is affected by lapse of 
time, and I accordingly advised the council that in my opinion it is 
unnecessary to serve fresh notices. 

I should be glad of your opinion whether in these circumstances 
having regard to the time which has elapsed since the service of these 
notices you agree they remain valid, or whether you think that fresh 
notices should be served on frontagers. P. NamrTo. 

Answer. 
There is, in our opinion, no need to serve fresh notices. 


12.—Road Traffic Acts— Disqualification—Justices’ decision on special 
reasons reversed— Disqualification ordered by them on High Court’s 
direction—Date when disqualification starts. 

On November 4, 1955, A was convicted of driving a motor vehicle 
in respect of which there was no third party insurance but the magis- 
trates considered there were special reasons for not disqualifying A. 
The prosecution appealed by Case Stated to the High Court on the 
ground that the special reasons shown were not sufficient, with the 
result that on April 24, 1956, I was notified that the appeal had been 
granted and the case was remitted to the magistrates to suspend the 
licence and on June 15 the magistrates ordered the suspension for 12 
months. A is now applying for the removal of the order of suspension 
on the ground that the order of suspension dates from the date of 
conviction. It is suggested by the prosecution that as the suspension 
of the licence dates from the date of the order, i.e. June 15, this applica- 
tion cannot be entertained until December 15 next. Which of these 
contentions is correct ? po J. BRIGG. 


Before November 1, 1956, A’s contention was correct, but on and 
after that date, when s. 27 (2) of the Road Traffic Act, 1956, is in 
force, the period during which A was not disqualified will not count 
and calculations must be based on the date when the disqualification 
was actually imposed. 


13.—Small Tenements Recovery Act, 1838—Execution of warrant— 
Position as to furniture. 

In accordance with s. 1 of the above Act the justices may issue a 
warrant to “ the constables and peace officers of the district . . . to 
enter (by force if needful) into the premises and give possession of the 
same to such landlord or agent.”” The notes under “ Execution of 
Warrant ”’ in 13 Halsbury’s Statutes (2nd ed.) at p. 858 states that only 
the police or other peace officers of the district may execute the 
warrant. The printed form of warrant used by my justices (which is 
based on form 3 in the schedule to the Act) is addressed to the con- 
stables of the . . . constabulary and all other constables and peace 
officers acting for the petty sessional division of . . . and provides 
.. . “ toenter (by force if needful) and with or without the aid of the 
said complainant or any other person or persons whom you may 
think requisite to call to your assistance, into and upon the said 
tenement, and to eject thereout any person, and of the said tenement 
full and peaceful possession to deliver to the said . . .” 

The practice of the police varies, I understand. In this district they 
eject not only the occupants of the house but also all their furniture 
and effects. It is difficult to see how they could give “‘ full and peace- 
able possession” without removing the furniture and effects. In 
other places I understand only the occupants are ejected, the furniture, 
etc., being left. The procedure on ejections by county court bailiffs 
is not to remove goods or chattels from any premises (see Notes to 
O. XXVr. 71 1956 C.C. Practice at p. 449). : 

In cases where local authorities have obtained a warrant for posses- 
sion under the Act the police in this district obtain the services of two 
or three employees of the council concerned to assist them in removing 
the furniture and effects into the street. These employees are not 
specifically authorized in writing by the council or by the police to 
perform this task, which they dislike. 

Your opinion on the following points would be much appreciated :— 

1. Is it lawful under the Act for the police with or without assistance 
to remove furniture and effects as well as the occupants ? 

2. Do any employees of local authorities or other persons assisting 
the police require to be authorized in writing by the complainant or 

.the police so as to assist? 
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3. Are the police or persons assisting or the complainant liable to 
the occupants of the premises if their furniture and effects are unavoid- 
ably damaged whilst being removed from the premises, or if such 
furniture and effects are damaged by the weather or in any other way 
whilst outside in the street ? 

4. Please advise generally on any points arising. 

A.B.C, 
Answer. 

It may be convenient to make our general observations first. We 
doubt whether removal of chattels is essential to giving full and peacefy] 
possession: cp. s. 120 of the County Courts Act, 1934, re-enactin, 
earlier provisions. The function of the police is not to handle chattels 
(or hire labour for the. purpose); it is to eject the ex-tenant and others 
who are holding the premises against the owner, using force if they do 
not leave peacefully, and to keep them out while the owner enters, 
Once inside the house, the owner may wish to distrain the chattels: 
if not, he can himself put the chattels out, but (subject to any right of 
distress) the persons ejected are entitled to take their belongings with 
them and the police should allow them to do so, if this does not delay 
their personal departure. The local authority or other landlord can 
send an official with workmen, who can be called to the assistance of 
the police, and will be protected by the warrant, if the police need help 
in handling an obstructive person. Otherwise the duty of such men 
will be to their employer,, beginning when their employer has (through 
them) been put into possession. 

Coming to the specific questions: 

1. A property owner is entitled to engage men to remove objects 
from that owner’s property, and we do not say it is unlawful for a 
policeman to engage himself voluntarily to do this. In other words, 
we do not think his doing so is an actionable tort. But we do not 
regard him as protected by his warrant. 

2. Not by the police, because in removing furniture, etc, they are 
in our opinion not assisting the police but carrying out work for the 
landlord. We should regard it as prudent for the landlord to give 
written instructions to such men, for his and their protection. 

3. No,inouropinion. Ifthe person holding over has not removed 
his property before he is himself lawfully ejected, he cannot complain 
if the person entering thereafter by superior title puts that property 
outside, using reasonable care. 

See above. 
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